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I.
Note on Use
This booklet is intended as a guide for outside Missouri State Public Defender (MSPD) appellate counsel in representation on appeal.  Although I have attempted to be accurate, readers should always consult the actual Missouri Supreme Court Rules and/or appellate courts to verify the accuracy of information.  Rules are regularly revised by the courts, and it is important to always refer to the most recent rule.  I hope this guide, however, may give you a starting point for further inquiry and research.  

If you have further questions about the appeal process and your case, please contact me or another Public Defender Appellate Division attorney.  My phone number is 573-882-9855 x 314.  My email is Greg.Mermelstein@mspd.mo.gov .

/s/  Greg Mermelstein

Appellate Director

February 2009

II.  Representation of Clients

A.
Scope of Representation
MSPD appellate defenders are limited to the representation of the client on the direct appeal of a felony conviction and appeal of a motion for postconviction relief.  The defender should not become involved in other matters regarding the client's interests.  Examples here are civil actions challenging conditions of confinement, matters of clemency, or other forms of legal relief not related to the appellate representation.  The attorney should use his or her best judgment in the amount of advice given relating to such matters, and in all circumstances, should clearly indicate by caveat that it is gratuitous advice, not intended to be full, complete and thorough research of statutes and relevant case law, and that the client should not necessarily rely on this advice.  The state legal expense fund, Section 105.711, et seq., provides protection to pro bono (volunteer) appellate defenders from any monetary judgment for representation arising out of the scope of their employment, and gratuitous advice in non-criminal appellate or postconviction legal matters may arguably not be included under the coverage of the state legal expense fund.  Therefore, if you do render advice to clients on matters unrelated to the scope of appellate representation, disclaimers should be given, and the advice should be rendered with care.

Representation in clemency proceedings is outside the scope of Public Defender representation.  However, in an extremely unusual case involving a gross injustice, such representation may be approved by the Office of State Public Defender to be undertaken by MSPD counsel. 

Representation in federal court is also outside the scope of Public Defender representation.  The Missouri State Public Defender is prohibited from practicing in federal court.  Attorneys working for MSPD as pro bono counsel must not represent the MSPD clients in federal court as MSPD counsel.   
B.  
Client Contact
MSPD conducts most of its contact with its appellate clients through the mail.  MSPD has devised various “form letters” to advise clients of various events throughout their appeal.  Attorneys may use these letters at their discretion, and are free to modify them as they see fit.  Examples of an opening letter, letters advising of the filing of briefs in the cases, and an after-opinion letter are in the Appendix.  Clients should be kept apprised by mail of all relevant events in their cases.    
While MSPD conducts most of its contact with appellate clients by mail, personal interviews and visits with clients on appeal may be conducted at the discretion of the individual attorney as time and resources may permit.  Personal interviews or visits are normally not necessary, considering the fact that the appellate record generally controls the scope of the representation which may be rendered on appeal.  However, personal visits are not prohibited, and attorneys may conduct personal visits with clients as they see necessary for the representation.  

Telephone contact with clients on appeal may also be conducted at the discretion of the individual attorney.  Missouri’s prisons generally allow clients to place collect calls to their attorneys.  Attorneys may contact the prisons and request that a client telephone them.   Telephone contact with clients can be a cost and time-saving method of communication when oral communication is needed, but time and resources do not permit an in-person visit to a prison.

Telephone calls are recommended when the client has limited reading and writing abilities.

All client correspondence should be answered as promptly as possible, but no later than 10 calendar days after receipt.  If the attorney has been away from the office, is unusually busy or otherwise unable to fully answer the client's letter within 10 days, the attorney should at least acknowledge receipt of the letter and indicate to the client when a detailed response will be sent.  
A copy of the record on appeal (legal file and transcript) must be sent to the client either before or when it is filed with the appellate court.  The client must also be sent a copy of the Appellant’s brief, State’s brief, and Reply brief (if any).  

The client must be notified immediately of the opinion of the appellate court in his or her case, and also notified of the decision to pursue post-opinion motions or not to pursue such motions.  

After the appellate process, the client must also be advised of other remedies available to him or her, such as the right to pursue postconviction remedies under Rule 29.15 (after felony direct appeals) and federal habeas corpus, although it should be indicated that you personally will not be in a position to represent him or her any further once the appeal for which you are providing representation is final.  

After a direct felony appeal, if the client files a Rule 29.15 motion, the Public Defender will provide a different attorney for the client (assuming the client remains indigent).

The Public Defender’s Appellate Division can provide you with sample letters for advising clients at the close a case.  There are many variation that can occur at the close of a case (e.g., if post-opinion motions are filed, habeas corpus rights and time limits), and it may be advisable to speak with an Appellate Division attorney about your situation, and obtain a sample letter appropriate to your case.  

C.
Contact with Trial Attorney or Circuit Court Postconviction Attorney
The attorney may notify trial counsel of his or her assignment to the appeal and ask for counsel's suggestions concerning possible issues to be raised on appeal.  This would be helpful, for example, when there is an issue in the new trial motion that is unclear, or possibly if there is a point vigorously argued below that the trial attorney might have thoroughly researched.  
D.
Appeal Bond 

Appeal bonds or appeal bond reductions should not be sought as a matter of routine.  If the client requests, however, the attorney should move for bond on appeal, or for reduction of appeal bond.  However, if counsel determines that the bond will be set well beyond the means of the client, or due to the severity of the crime and other such factors, the appellate court would not reduce bond, the client shall be advised of the attorney's recommendation in this regard.  Only if the client is insistent should an appeal bond or motion to reduce bond be filed.  The Public Defender’s Appellate Division can provide you with samples of appeal bond and motion to reduce bond motions.
In general, appeal bonds are rarely sought by MSPD counsel, since clients usually are unable to post them, and if they were able to post them, they would generally not be indigent, and thus not qualify for Public Defender representation.  
III.  Appellate Case Procedures Upon Assignment of the Case 

Upon assignment of a direct appeal case, the attorney should immediately review the file to determine if all necessary documents for the appellate record have been ordered, and, if not, they should be ordered from the circuit clerk within 30 days of the notice of appeal.  Rule 30.04(c).  
Rule 30.04(a) lists items mandatory in every criminal appellate legal file, and additional items may be necessary to address all claims of error (suppression motions, instructions, etc.).  

The transcript must be requested from the court reporter within 30 days of the date the notice of appeal was filed.  Rule 30.04(c).  The attorney should request that all portions of the transcript be prepared, and nothing be omitted.  This would include all pretrial proceedings (motions to suppress, etc.), all of voir dire, all bench conferences out of hearing of the jury, opening statements, the complete evidentiary portion of trial, closing argument, sentencing and any post-trial hearings.  A complete transcript is necessary to review for plain error on appeal, as well as for possible later postconviction proceedings under Rule 29.15 and federal habeas corpus proceedings.  
When requesting legal file documents for a postconviction case (which is considered civil in nature), Civil Rule 81.12(a) describes the documents that must be included in every legal file, and record requests to the clerk and court reporter are made under Rule 81.12(c).  Legal file documents must be ordered within 30 days of the notice of appeal, and the transcript within 10 days of the notice of appeal.  Rule 81.12(c).  
The Attorney General and the appropriate appellate court clerk should be notified of the appellate record request.  
The courts should not charge you for legal file documents.  Section 600.096 RSMo. requires courts to furnish documents to Public Defenders without cost.  Therefore, you should always let courts know that you are working as a Special Public Defender so that you will not be charged for documents.  Sample legal file document request letters are in the Appendix.

Court reporters, however, are allowed to bill the Public Defender for their transcripts.  The Public Defender will pay court reporters for an original and three copies of a transcript to be used on appeal at rates set by state statute.  If you are requesting a transcript from a court reporter, you should give the court reporter the information they need to bill the Public Defender directly for the transcripts.  This information is contained in the sample transcript request letters in the Appendix.  
In addition to ensuring that all appropriate portions of the appellate record are ordered, the attorney should enter an appearance as soon as possible after assignment to the case.  The attorney should contact the client promptly regarding the representation in the case.  

The attorney should also appropriately note the relevant due dates on all cases assigned, and develop a system to ensure that all matters are timely filed in the appropriate appellate courts.  It is the attorney's responsibility to ensure that appellate

 records, appellate briefs, etc., are timely filed.  
The attorney should check the notice of appeal as soon as practicable to determine if it was timely filed.  In a direct appeal of a criminal case, the notice of appeal must be filed within 10 days after the judgment becomes final for purposes of appeal.  Rule 30.01(d).  If the tenth day falls on a weekend or legal holiday, then it is the next day when the courts are open.  The judgment becomes final in a criminal case when the trial court fixes judgment and sentence.  The notice of appeal must then be filed with the circuit clerk within ten days of the entry of judgment and sentence for jurisdiction to vest in the appellate court.  As this is a jurisdictional question, it is not necessary for the respondent to notice and object to the late filing of notice of appeal, as the court can and will review this on its own motion, and dismiss your appeal if the notice of appeal was untimely.  
A postconviction action is a civil case, so that judgment becomes final 30 days after the trial court enters findings of fact, conclusions of law and judgment denying postconviction relief.  Rule 81.05(a).  The notice of appeal must then be filed within 10 days from the end of that 30 day period.  Rule 81.04(a).  In many cases, notice of appeal will be filed within 30 days after the entry of findings of fact and conclusions of law denying postconviction relief, or in effect, before the judgment becomes final.  This is of no concern in a postconviction action, as such premature filing of notice of appeal "shall be considered as filed immediately after the time the judgment becomes final for the purpose of appeal."  Rule 81.05(b).  
Hopefully, you will not see premature filing of a notice of appeal in a direct appeal of a criminal case, with notice of appeal being filed prior to the entry of judgment and sentence fixing punishment by the trial court, as such a premature notice of appeal in a criminal case will not confer jurisdiction in the appellate court.  State v. Harris, 486 S.W.2d 227 (Mo. 1972).  If you encounter this problem, consult an attorney in the Public Defender’s Appellate Division for advice on how to remedy it. 
If you find that the notice of appeal has been filed late, you should immediately file a motion with the appropriate appellate court requesting an order permitting the late filing of notice of appeal as a poor person.  Rule 30.03.  This rule is applicable both to direct appeal and postconviction cases.  The motion requesting permission to file late notice of appeal must be made within one year after the judgment which is sought to be appealed became final.  If the appellate court grants leave to file late notice of appeal (which it will likely do if your review of the case reveals an untimely notice of appeal and you immediately request the appellate court to permit the filing of notice of appeal out of time), the order of the appellate court will specify "the time within which the notice of appeal is to be filed in the trial court."  This is normally 10 days from the date of the order.  
The Public Defender’s Appellate Division can provide you with samples of Rule 30.03 motions.  

If the record on appeal consists of a legal file only (which is common in post-conviction appeals where there was not a hearing held in the circuit court), then the record on appeal is due in the appellate court 30 days after filing of the notice of appeal.  Rule 30.04(f) and 81.19.  

If the record on appeal consists of a legal file and transcript (as in direct appeals with a trial and postconviction appeals where a hearing was held), then the record on appeal is due 90 days after the filing of the notice of appeal.  Rule 30.04(f) and 81.19.  If the record is not ready for filing at that time (because, for example, the court reporter has not completed the transcript), you must file a motion seeking an extension of time to file the record.  You will need to obtain an affidavit from the court reporter to file with your motion to extend time, indicating that more time is needed for preparing a transcript.  In general, court reporters often seek extensions of time, and are familiar with a “court reporter affidavit” if you ask them for one.  They will provide one for you upon request.

The appellant’s opening brief on appeal is due within 60 days after the record on appeal is filed.  Rule 30.06(f) and Rule 84.05.  
The respondent’s brief is due 30 days after the appellant’s brief.  Rule 84.05.

The appellant’s reply brief (if any) is due 15 days after the filing of respondent’s brief.

The time for filing briefs may be extended by the appellate courts upon motion by any party.  

The Public Defender’s Appellate Division can provide you with sample motions to extend the time for filing a brief.  
IV.
Writing the Appellate Brief

A.
Title Page
The title page of the appellate brief should indicate, at the top of the page, the appellate court where the appeal is filed.  The names of the respondent and appellant are listed next (in a postconviction action, the appellant's name comes first).  The cause number should be opposite of, and on the same line as the "vs." in the case name.  Next on the title page will be lines indicating which appellate court the case is being appealed to and in which circuit court, including division, the trial occurred.  The name of the trial judge follows that information. The second to the last entry on the title page is an indication that this document is the "Appellant's Statement, Brief, and Argument".  In the Southern District, if oral argument is desired, "Oral Argument Requested" should be listed in capital letters on the title page [Note:  This is unique to the Southern District and is not necessary in the Western or Eastern Appellate Districts, or the Supreme Court].  The last entry on the title page is the name, address, bar number, telephone number and e-mail address of the attorney for appellant.  An example of a proper title page is as follows:

IN THE

MISSOURI COURT OF APPEALS

SOUTHERN DISTRICT

________________________________________________________________________

STATE OF MISSOURI,
)


)

Respondent,
)


)
vs.

)
No. 11111-1


)
JOHN DOE,
)


)

Appellant.
)

________________________________________________________________________

APPEAL TO THE MISSOURI COURT OF APPEALS

SOUTHERN DISTRICT

FROM THE CIRCUIT COURT OF JASPER COUNTY, MISSOURI

TWENTY-NINTH JUDICIAL CIRCUIT, DIVISION I

THE HONORABLE HERBERT C. CASTEEL, JUDGE

________________________________________________________________________

APPELLANT'S STATEMENT, BRIEF AND ARGUMENT

________________________________________________________________________

ORAL ARGUMENT REQUESTED

________________________________________________________________________




Joe Attorney, MOBar# 12345




Attorney for Appellant




Woodrail Centre




1000 W. Nifong, Bldg. 7, Ste. 100



Columbia, MO  65203



Telephone:  (573) 882-9855




Fax:  (573) 875-2594




E-mail: joe.attorney@mspd.mo.gov

B.
Index

Each brief must consist of six principal parts.  Rule 84.04(a).  These parts are:  1) a detailed Table of Authorities, with page references, and a table of cases (alphabetically arranged), statutes, and other authorities cited, with references to the pages of the brief where they are cited; 2) a Jurisdictional Statement; 3) a Statement of Facts; 4) the Points Relied On indicating the errors which occurred and the authorities which are listed in support of the argument under these points; 5) an Argument section which shall follow the order of the Points Relied On; and 6) a Conclusion requesting appropriate relief.  Rules 30.06(a) and 84.04(a).  An index shall indicate the page number where these principal parts of the brief begin.    

C.
Table of Authorities

Each appellate brief shall have a table of authorities, that shall list alphabetically all cases cited in the brief, and the corresponding page numbers where they appear in the brief.  All other authorities cited in the brief shall be listed in the table of authorities as well, grouped together accordingly.  For example, all federal constitutional provisions shall be listed, then Missouri state constitutional provisions, all statutes, then Missouri Approved Instructions, and then any miscellaneous citations such as law review articles, etc.  Below is an example of a properly constituted table of authorities. 

TABLE OF AUTHORITIES

Cases:
Page

Austin v. U.S., 513 U.S. 5 (1994)

10, 13

Jenkins v. State, 788 S.W.2d 536 (Mo. App. S.D. 1990)

10, 16, 17

State v. Light, 871 S.W.2d 59 (Mo. App. E.D. 1994)

10, 17, 18

State v. Tokar, 918 S.W.2d 753 (Mo. banc 1996)

10, 16, 19

U.S. v. Pardue, 134 F.3d 1316 (7th Cir. 1997)

10, 15

Federal Constitutional Provisions 

U.S. Const., Amend. V

10, 15 

U.S. Const., Amend. VI

10, 17

U.S. Const., Amend. XIV

10, 15 

Missouri State Constitutional Provisions

Mo. Const. Article I, Section 10

10, 12

Mo. Const., Article I, Section 18(a)

10, 12

Statutes 

Section 565.050, RSMo 2000

10, 14, 15 

Section 570.030

10, 14, 16

Section 571.015

10, 14, 16 

Missouri Approved Criminal Instructions 

MAI-CR3d 302.04

10, 12

MAI-CR3d 302.08

10, 12

D.  
Jurisdictional Statement

The threshold question is whether the appeal was taken in a timely fashion.  Assuming that it was, it must then be determined if the appeal is in the appropriate appellate court.  Section 477.050 through .070, RSMo., lists the counties that are within the respective appellate jurisdictions of the three appellate courts.  The three appellate courts are:  1) the Eastern District located in St. Louis; 2) the Southern District located in Springfield; and 3) the Western District located in Kansas City.  These appellate courts will often hear oral arguments in different cities within their territorial jurisdiction, so always check the oral argument docket if a brief you prepare is set for oral argument. Nearly every appeal will lie in one of these three appellate courts, as they are courts of general appellate jurisdiction and will hear all cases except those involving the validity of a treaty or statute of the United States, a statute or provision of the Constitution of this state, the construction of the revenue laws of this state, the title to any state office, or in cases where the punishment imposed is death.  Article V, Section 3, Mo. Const..  To be within the jurisdiction of the Supreme Court based on a constitutional question, the constitutional question involved must be "real and substantial and not merely colorable."  State v. Hurt, 668 S.W.2d 206 (Mo. App. S.D. 1984).  There is no real and substantial question when the Supreme Court has already determined an issue.  Id. at 210.
When preparing a jurisdictional statement, you should keep in mind that Rule 30.06(b) mandates that bare recitals of jurisdictional grounds shall not be presented.  Normally, the jurisdictional statement should indicate the crime for which appellant was convicted, the sentence he received, the circuit court where he was convicted, and whether the case was jury or court tried.  All relevant and current statutory citations relating to the crime and punishment imposed should be listed.  It should then be indicated that, unless exclusive jurisdiction lies in the Supreme Court of Missouri (i.e., the death penalty is imposed or the constitutional validity of a statute or law of this state is involved), the case is within the general appellate jurisdiction of the appellate district from which the case arose. A citation to Article V, Section 3 and the relevant jurisdictional statute (477.050-.070) should also be listed.  An example of a sufficient jurisdictional statement is as follows:

(1)
Direct Appeal:  Appellant was tried by a jury and convicted on February 1, 1996, of robbery in the first degree, Section 569.020, RSMo 2000, in the Circuit Court of Franklin County.  On March 1, 1996, the punishment was fixed by the trial court to the term of years assessed by the jury of fifteen years to the Missouri Department of Corrections.  As this appeal does not involve any of the categories reserved for the exclusive appellate jurisdiction of the Supreme Court of Missouri, jurisdiction lies in this Court, the Missouri Court of Appeals for the Eastern District.  Article V, Section 3, Mo. Const.; Section 477.050, RSMo 2000.

(2)
Postconviction Action (Rules 24.035 and 29.15):  This appeal is from the denial of postconviction relief under Rule 29.15 entered in the Circuit Court of Franklin County, Missouri.  The judgment and sentence sought to be vacated was for robbery in the first degree, Section 569.020 RSMo. 2000, for which appellant was sentenced to fifteen years in the Missouri Department of Corrections.  Section 569.020, RSMo 2000.  This appeal does not involve any of the categories reserved for the exclusive appellate jurisdiction of the Supreme Court of Missouri.  Therefore, jurisdiction lies in this Court, the Missouri Court of Appeals for the Eastern District.  Article V, Section 3, Mo. Const.; Section 477.050, RSMo 2000.

E.
Review of the Record to Find Issues

Regarding where to begin in record review, there is no best answer.  For direct appeals, the motion for new trial is generally a good starting place since it contains issues that were, at least arguably, preserved for review.  These should be kept in mind while reading the record.  For postconviction appeals, the Amended Rule 24.035 or 29.15 Motion should be reviewed, since in general, only issues raised in the Amended Motion may be raised on appeal. 

Review of the charging documents, relevant statutes to determine exactly what elements are required to be proved by the state, and instructions is a good idea before reading the trial transcripts.  

Conversation with the trial lawyer or postconviction lawyer in circuit court may also be beneficial.  He or she may be able to point out issues which should be raised on appeal.  
You should not stop looking for issues just because you have found the preserved ones.  You have to exhaust the possibility that an unpreserved issue exists in the case.  

Issue spotting is the most important part of appellate practice, along with drafting the appellate brief.  Issue spotting is an investigation of the record in order to determine what acts, events, or occurrences may be issues and may not be issues.  You have to do both, identify and eliminate possible issues, to do a thorough job of issue spotting.  As you read the transcript, you must ask yourself if an occurrence is error.  You should make a list of possible issues, and research them after reading the transcript to determine if you should raise them on appeal.
It is generally preferable to take detailed notes of the transcript, with page number references.  This will greatly assist in researching issues, writing the brief, and preparing for oral argument.  
F.
Statement of Facts 
Rule 84.04(c) requires only that a statement of facts "be fair and concise...[and] relevant to the questions presented for determination without argument."  Do not slant the statement of facts to only favor the appellant's viewpoint.  You should not be argumentative in the statement of facts.  

Sufficiency of the evidence must be viewed in a light most favorable to the state, including all reasonable inferences drawn therefrom, so give a fair statement and indicate what evidence supported the jury's verdict.  However, following the evidence which supports the state's case, or during the presentation of the state's case, include all favorable evidence offered by the defense, which would include serious weaknesses developed on cross-examination.  Keep in mind that the positioning of evidence in your statement of facts may be very helpful in putting the case in its best, but accurate, light.  For example, consider the difference between stating that "the defendant was identified as the murderer by two witnesses", while leaving to the bottom of the next page some comment about the credibility of the witnesses, contrasted with the impact of placing the pieces together, such as:

"The state convicted the defendant with identification by two witnesses (Tr. 20, 55).  One was a drug addict (Tr. 22) with four felony convictions (Tr. 23), and the other was an eight year old girl (Tr. 57), who was impeached by her mother (Tr. 77). 

The statement of facts should be in story form if possible.  While a resume of testimony offered from each witness is permissible under the rules, 84.04(c), if the factual statement can be fairly presented in story form, then you should do so.  It is more interesting to the appellate court to read the facts in story form, instead of a dry recitation of the contents of each witness' testimony.  Setting out the matters in chronological order is helpful since it often enables the reviewing court to easily and quickly understand the important facts from the beginning to the end of the case.  

You should omit facts and events that have no bearing on the outcome of the appeal, or are not necessary to show the basis of the verdict.  If you are discussing the sufficiency of the evidence, a more detailed statement of facts will, of course, be necessary.  However, if your points on appeal relate more to specific areas that occurred at trial, like the prosecutor's closing argument or introduction of certain evidence, then you should identify briefly what occurred in the statement of facts, and indicate that these matters will be discussed in more detail in the argument following the point under which that claim is raised, so as to avoid unduly long repetition of the fact statement.  Further, when the brief presents issues concerning the trial itself and a pretrial hearing, such as a motion to suppress evidence, it is sometimes better to use sub-topics in the statement of facts.  The facts relating to the suppression issues may be placed under a sub-heading such as "Motion to Suppress Hearing" and the evidence at trial can be placed under the sub-heading of "Evidence at Trial".  

It is also mandatory to include, in the statement of facts, frequent citations to either the transcript, legal file or other documents making up the record of appeal.  Rule 30.06(e).  It is sufficient to refer to the trial transcript as (Tr.), and legal file as (L.F.).  However, if there are several documents which will be referred to in the course of your statement of facts and argument, then you should use a prefatory paragraph or footnote at the beginning of the statement of facts enumerating the specific references to each of these documents.  For example, this may often occur in a postconviction action.  There may be a need to refer to a guilty plea transcript, evidentiary hearing transcript, or the trial transcripts in addition to the legal file or a supplemental legal file.  In such a case, the following designations could be used.  You could refer to the trial transcripts as (Tr.), the transcript of the evidentiary hearing on the postconviction motion as (H.Tr.), a guilty plea hearing as (G.P.H.), and a supplemental legal file as (Supp.L.F.).  If a deposition is part of the record on appeal, you can refer to the deposition by use of the name of the person deposed (Smith Depo.).  Again, these are merely recommendations of the types of designations you can use to refer to certain documents making up the record on appeal.  No matter what designation you use, if there are going to be numerous designations to various documents, you should clearly indicate to the court how each of these documents will be designated.

When you finish writing the statement of facts, go over it very carefully and make certain that it is accurate and complete and that it correctly refers to the record where necessary, so that the court can check each citation in the statement of facts. 

G.  
Points and Authorities

This section of the brief is extremely important.  If the point relied on does not comply with the rules, you may preserve nothing for review, and thereby waive appellate review on the claimed error.  State v. Sanders, 714 S.W.2d 578 (Mo. App. E.D. 1986).  Further, all points must be supported by authorities, as a point will be deemed abandoned if no authorities are cited under it.  If there are no authorities that can be cited for the point as the point raises a new proposition of law, for example, it must be explained that there are no authorities under this point.  See Thummel v. King, 570 S.W.2d 679 (Mo. banc 1978).  

Thummel is Missouri’s primary reference point to use in understanding the requirements of the point relied on.  At a very minimum, you must specify the error allegedly committed by the trial court.  You must not only describe the error committed, but must detail why this action was error.  Normally, using a formula pointing out what action was error, why it was error (because), and detailing how this was prejudicial (in that), will suffice to comply with Rule 84.04(d).  Each point should be as concise but specific as possible, and should state a conclusion based upon the application of law to the facts of the case.  Generally, the point should tell the reviewing court what happened and why error was committed.

The following are examples of well drafted points relied on written in a direct appeal and postconviction appeal:  
1)  Direct appeal:  The trial court erred in overruling Appellant's motion to suppress oral and videotaped statements, objections at trial to those statements, and in admitting those statements at trial, because the statements were obtained in violation of the Fifth, Sixth and Fourteenth Amendments to the U.S. Constitution and Article I, Sections 10 and 19 of the Missouri Constitution, in that counsel for Appellant, who was representing Appellant on another charge, asked State Highway Patrol officers who were investigating the murder in the case at bar not to question Appellant about that case unless the attorney was present or could consult with his client first, and Appellant should have been (but was not) informed of the attorney's admonition to the police officers in order to make a full and knowing waiver of his constitutional rights before making statements.

2):  Postconviction appeal:  The motion court clearly erred in denying Appellant’s Rule 29.15 motion, because Appellant was denied effective assistance of counsel under the Sixth and Fourteenth Amendments to the U.S. Constitution and Article I, Sections 10 and 18(a) of the Missouri Constitution, in that Appellant’s defense counsel failed to investigate and call at trial Steven Jones, a General Motors foreman, who would have testified that at the time of the 1:00 p.m. robbery in St. Louis, Appellant was at his job working on an assembly line at General Motors in Wentzville, Mo.  Before trial, Appellant had told counsel to investigate and call Jones, provided counsel with Jones’ address, and Jones would have testified if called.  Appellant was prejudiced by counsel’s failures to act, because there is a reasonable probability that the outcome of the trial would have been different, in that Jones’ testimony would have shown that Appellant could not have committed the charged robbery.  
As far as the citations listed under the point relied on, Rule 84.04(d)(5) indicates that no more than four cases be listed under the point relied on, so identify your four best cases and list them there.  Then list constitutional provisions, statutes, Missouri Rules, Missouri Approved Instructions, legal references such as encyclopedic sources and law review articles, etc., in that order.  

H.  
Argument

Rule 84.04(e) relates to the argument section of the brief.  There are only a few requirements contained in this rule, and they are 1) the argument shall substantially follow the order of the points relied on; 2) when the point of error relates to the giving, refusal, or modification of an instruction, the instruction shall be set out in full in the argument; 3) a concise statement as to the applicable standard of review for each claim of error shall be included; and 4) long quotations from cases and long lists of citations should not be included.  
Beyond that, writing the argument is for the most part a matter of personal style.  The form and style of an argument is the essence of advocacy.  To begin with, you must see if the point of error has been preserved.  If it has not, then you can argue and request that the court consider the point as plain error under Rule 30.20, arguing that these errors affected the substantial rights of the appellant and that a manifest injustice or miscarriage of justice has resulted from the errors.  Normally, to be preserved, an objection must be asserted at trial, and followed through in the motion for new trial.  See Rule 29.11(d).  In a judge tried case, a motion for new trial is not required to preserve allegations of error for review, Rule 29.11(2); however, if one is filed, all allegations of error must be included to preserve them for appellate review.  Rule 29.11(2).

Normally, the objections at trial cannot be expanded to raise new or different grounds on appeal.  However, if the trial objection is broad enough to arguably cover or give notice of the ground pursued on appeal, you probably need not argue for plain error review and can let the Attorney General argue that review should only be for plain error.

If the issue of preservation is a close one (i.e. objection at trial was made but was not very specific and arguably too general to preserve the issue for review), then you may decide to let the state argue that the error is not preserved for appellate review.  If the preservation problem is very clear, (i.e. failure to include error in a motion for new trial, etc.), then request plain error review on the issue.

To preserve an issue of suppression of physical evidence, statements, etc., a sufficient pre-trial motion should have been filed, and if overruled, objection to the evidence should be made at trial during the attempted introduction of the challenged evidence, and carried forward in the motion for new trial.

After determining if the claimed error should be asserted as error or plain error (you should draft your point relied on accordingly), you are ready to draft your argument.  As soon as is possible, usually in the first paragraph, tell the court your exact position.  It is not good practice for the court to read through your argument without knowing your position until the last paragraph.  After you present an overview of your position, you should discuss the relevant facts underlying the issue.  You then should state you  position on the claimed error, and your cases and legal principles relied on for the proposition.  Point out why the error was prejudicial, and write a conclusion tying your argument together and showing why the error was prejudicial.  
Your credibility with the court is paramount.  You should be honest at all times in your argument, and not unreasonably "slant" or misstate facts in an effort to sustain your argument.  If there is contrary authority on point directly against you, you should mention it and seek to argue that it is infirm and should be overruled.  

Check the accuracy of your citations and Shepardize your cases.  Nothing is more embarrassing or damaging to your credibility than relying on a case that has been overruled or vacated.  Every citation in the brief must be accurate.  

I.
Conclusion/Appendix
This is the final portion of your brief, and should be concise, but must indicate the precise relief you are requesting.  Rule 84.04(a)(6).  For example, if points II, III and IV relate to trial errors, but point I relates to sufficiency of the evidence, the following could be used:

For the reasons in Point I, Appellant respectfully requests that his  conviction be vacated and he be discharged from custody.  Alternatively, for the reasons in Points II, III and IV, Appellant respectfully requests that his conviction and sentence be reversed, and his case be remanded for a new trial.  
The name and address of the attorney should be stated at the end of the conclusion under the line "Respectfully submitted".  Certificate of compliance/service showing the word count, virus scan information, and mailing of two copies of appellant's brief to the opposing attorney should then be included.  A properly labeled computer diskette or CD-ROM must also be submitted with the briefs.  Rule 84.06(g).  

An appendix, containing the information required by Rule 84.04(h), must be included with each brief.
Appellant's briefs should have a white cover in the lower appellate courts, and a light blue cover in the Supreme Court.  Rule 84.06(f).
J.
 Reply Brief

A reply brief may be filed, "but [it] shall not reargue points covered in his [appellant's] main brief."  Rule 84.04(g).  The reply brief should contain the following:


1)
a light orange cover if in the Court of Appeals, Rule 84.06(f)(1)(D), and a yellow cover if in the Supreme Court, Rule 84.06(f)(2)(D);


2)
an index, a table of authorities, a restatement of jurisdiction, a restatement of the statement of facts, points and authorities and argument; and


3)
a conclusion.

K.
Length of Briefs
The length of an appellant’s opening brief is limited to 31,000 words in the Supreme Court and Southern District.  Rule 84.06(b).  The Eastern District and Western Districts, however, have adopted local rules further limiting lengths.  The Eastern District has Local Rule 360 which limits appellant’s opening brief to 15,500 words, though an extension can be requested if done at least 10 days before a brief is due.  Effective January 1, 2009, the Western District has also limited opening briefs to 15,500 words, though an extension can also be requested if done at least 10 days before the brief is due. 

Reply briefs in the Supreme Court, Southern and Eastern Districts are limited to 25% of the words in an appellant’s brief.  This is 7,750 words in the Supreme Court and Southern District, and 3,875 words in the Eastern.  

The Western District limits reply briefs to 5,115 words.  
V.
Oral Argument
The appellate court may set cases for oral argument, or may suggest they be submitted on briefs without oral argument.  In general, attorneys should argue cases set by the appellate courts for oral argument docket.  However, the ultimate decision to argue the case is normally left to the attorney, with the attorney to decide whether argument will be beneficial to the case.  

Cases in the Missouri Supreme Court, however, should always be orally argued.  

Generally, in the Eastern and Western Districts, if the case is set for oral argument docket, the court may have some interest in hearing argument.  However, with the Eastern District, virtually all cases are placed on the submission docket without argument, so the attorney must affirmatively request argument after receipt of a submission letter from the court.  The attorney may decide to later waive the argument even if it is set for oral argument docket.  The Western District, to a lesser extent than the Eastern District, also uses submission letters.  In the Southern District, Local Rule 1 provides that cases will be submitted on brief unless oral argument is specifically requested on the front cover of the brief, or within ten days after the time within which the respondent must file his brief.  
If there has been a recent case which has been handed down subsequent to preparation of the brief, and you wish to argue it at the oral argument, you should send copies of the case and a brief explanation of how it is relevant to the clerk of the court in which you are going to argue.  Include enough copies for each of the briefs filed, and send a copy to opposing counsel as well.  

Answer all questions of the court, even ones that you feel are irrelevant.  If you do not know the answer to a question, be honest and tell the court you do not know.  You may wish to indicate to the court that you will research the question and submit it by letter form later, but in any event, do not try to bluff an answer when you have no idea what the answer should be.  

VI. 
Miscellaneous Matters

As you write your brief, you may discover that matters necessary for the appeal were inadvertently omitted from the legal file and transcript.  You may need to supplement the legal file with relevant documents, etc., and you may move to do so under Rule 30.04(h) in a criminal appeal, and Rule 81.12(f) in a postconviction appeal.
As the appealing party, you must file exhibits necessary for your appeal with the appellate court in compliance with the time deadlines set forth in Rules 30.05 and 81.12(e).  You are responsible for the filing of all necessary exhibits, including State exhibits.  If a State exhibit needs to be filed, you must request the Attorney General or local prosecutor file that exhibit (or provide it to you for filing).  Failure to file exhibits necessary for the appeal will result in waiver of any claim of error to which those exhibits pertained.  An exhibit is necessary if it pertains to your claims of error, or is necessary for the appellate court to understand what happened in the court below.  Only necessary exhibits are required to be filed.  
As a practical matter, many exhibits used in trial courts are not necessary for the appeal.  For example, if bloody clothes are submitted as an exhibit, and there is no issue about the clothes on appeal, there is no need to file the clothes with the appellate court. 

On the other hand, if the issue on appeal is the erroneous admission of certain photographs or a certain lab report, failure to file the photos or lab report at issue with the appellate court will result in waiver of the claim on appeal.

If new cases or authorities occur after submission of your brief or after oral argument, or if you uncover relevant authority that you simply missed when preparing your brief, do not hesitate to supplement your argument with this authority.  You may do so by sending a letter addressed to the clerk of the court indicating which point you want the additional authority cited under and a brief description of the legal principle or proposition that the authority supports.  Be sure that you send the original letter and enough copies to be attached to all briefs submitted to the appellate court.

You should thoroughly acquaint yourself with the Appellate Rules of Criminal Procedure in Rules 30.01, et seq., as well as Rules 81 through 84.  Also, the three lower appellate courts have their own local rules which should be read thoroughly.  

Finally, do not forget to raise issues under federal constitutional principles.  If there is a viable federal challenge that can be made, it will not be exhausted for federal habeas purposes and will likely be deemed abandoned for later federal review if you do not raise it.  
All state appellate courts have local rules prohibiting the filing of pro se motions and briefs.  If the client feels very strongly about raising a particular issue or point, unless you raise it for him, he will not get his say in court on this issue.  However, you should not be made to assert, as your work product, a legally frivolous point.  If your client is very insistent on such a meritless point, and if you do decide to raise it on your client's behalf, you may indicate to the court that the argument is made at the behest of the client.  
VII.
Post-Opinion Motions
After the appellate court decides your case, you must then determine whether there are grounds to pursue post-opinion motions to rehear a case and/or transfer it to the Missouri Supreme Court.  You are not required to pursue post-opinion motions if there are not valid grounds for seeking rehearing or transfer to the Supreme Court.  Whether to pursue rehearing or transfer is left the discretion of the attorney, in consultation with the client.

The procedures for having a case reheard and/or transferred to the Missouri Supreme Court are set forth in Rules 32.06, 32.07, 83 and 84.17.  These Rules should be reviewed carefully before preparing post-opinion motions.
Of critical importance is to comply with the time limits and page limitations for post-opinion motions.  Although the time limits for filing briefs can be extended by the appellate courts, the time limits for filing post-opinion motions cannot be extended for any reason.  You cannot file a motion to extend the time limits of post-opinion motions.  Failure to file the motions on time and in proper form will result in waiver of rehearing or transfer.

A motion for rehearing in the Court of Appeals and transfer to the Supreme Court by the Court of Appeals must be filed in the Court of Appeals within 15 days after the court issues its opinion or memorandum decision.  Rule 84.17(b).  

If the Court of Appeals denies rehearing or transfer, a motion for transfer must be filed in the Supreme Court within 15 days of the date transfer was denied by the Court of Appeals.  Rule 83.04.
A transfer application must be no more than 12 pages long.  Rule 83.05.  While there does not appear to be a limit on the pages for rehearing motions, the Public Defender recommends that they be no longer than 12 pages either.  

The Public Defender’s Appellate Division can provide you with samples of rehearing and transfer motions.

APPENDIX:  SAMPLE LETTERS
Sample Initial Client Letter For Incarcerated Client In A Direct Appeal Case: 

I am the attorney who will be representing you on your appeal.  My primary communication with you during my representation will be by mail.  Please feel free to write to me about your case, and I will answer your questions by mail as soon as possible.  If I need to talk with you by phone, I will call you at your institution, and provide you with a number to call me collect.  I will keep you informed of each step in your case.  Please remember that if your address changes, you will need to notify me so that our mail will reach you timely.  
Let me explain what your appeal will be about.  The appeals court will only review what happened at your trial.  We cannot present any new evidence, and you will not be able to personally appear before the court.  The court will simply review all the documents in the case file, as well as the transcript of what happened at trial.  The State's attorney and I will each file briefs containing arguments based on what occurred at trial.  My brief will be an effort to show the appeals court that you did not receive a fair trial and should receive a new and fair trial.

These are the steps in the process:


1.
I will file the legal file and transcript, called the "record," 90 days after the notice of appeal was filed.  This date can be extended if the court reporter needs more time to complete the transcript.  I will notify you of all extensions. 


2.  
I will file a brief 60 days after the record is filed.  This date may also be extended.  I will notify you of all extensions.


3.  
The State will file a respondent's brief 30 days after our brief is filed.  This is usually extended.


4.  
I can file a reply brief 15 days later.  I will only do so if something new is brought into the case by the State.  I will not file a reply brief if it will merely be rearguing the original brief.


5.  
The case may or may not be argued.  The decision is based on whether the court wants to hear argument and whether I think argument will help or hurt your case.


6.  
The case will be taken under submission.  The Court of Appeals will render a decision.  They have no time limits, but will generally decide a case in two to six months.


7.  
There are post-opinion motions we can file if we lose.  I do not file those in every case, but I will file them if there are valid grounds for doing so.  

After your appeal is over, if we are unsuccessful, you can file a collateral challenge to your case under Rule 29.15.  This is what is called a Form 40.  You may hear that you should file your motion during your appeal.  That is not true.  Your case is governed by the version of Rule 29.15 that took effect January 1, 1996.  Your motion is not due until 90 days after your direct appeal mandate.  If we lose your appeal, I will advise you about filing the motion if you want to do so.

Again, if you have any questions, please do not hesitate to write to me.  I will send you a copy of the record on appeal and the briefs as they are filed.

Sincerely, 

xxx

Sample Circuit Clerk Request Letter In A Direct Appeal: 

I have been assigned as Special Public Defender to represent ___________________ on appeal from [his/her] conviction(s) in the above cause.  Pursuant to Rule 30.04(c), we are requesting certified copies of documents necessary to enable us to prepare a legal file on appeal.  Please send all those items listed in Rule 30.04(a), mandatory in every criminal appellate legal file, which include: 

  1.
All court docket sheets;

  2.
If the cause was received on a change of venue, all documents received 


from the originating county, including docket sheets (also, please be sure 


that the certification lists those documents and/or the case number from the 


originating county);

  3.
The indictment, or complaint and information, and any amendments thereto 


on which the defendant was tried;

  4.
Defendant's arraignment or waiver thereof;

  5.
All motions filed by either party, and the Court's ruling thereon, including 


but not limited to, motions to suppress and motions in limine;

  6.
Any written motions for judgment of acquittal;

  7.
All instructions given at trial, and any instructions offered by defendant 


but refused by the court;

  8.
Any written communications between the jury and the court during 


deliberation; 

  9.
The verdict(s);

10.
Any motion for new trial or other after trial motions and the court's ruling;

11.
The judgment and sentence;

12.
The notice of appeal with its date of filing; and

13.
Order allowing appeal as a poor person.

These documents do not need to be certified individually, but may be certified on a separate sheet of paper.

Notice of appeal was filed _________________, making the record on appeal due by _____________________.  I would appreciate your sending the certified copies as soon as possible, but no later than __________________.
I am representing Mr./Ms. __________ as a Special Public Defender in this case.  Therefore, documents should be provided without cost as provided under Section 600.096 RSMo., since this is a Public Defender case.  

If you have any questions regarding this request, please feel free to contact me.  Thank you in advance for your consideration.

Sincerely, 

xxx
c
Clerk, Eastern, Western or Southern District


Attorney General  
Sample Clerk Postconviction Legal File Request Letter (29.15 Appeals)

I have been assigned as a Special Public Defender to represent _____________ on appeal from the denial of postconviction relief in the above-referenced cause.  Pursuant to Rule 81.12(c), this is a request for certified copies of documents necessary to prepare the legal file on appeal.  Please send me certified copies of the following documents:


1.
Pro se motion for postconviction relief;


2.
First amended motion and/or any amendments to the pro se motion filed 



either by movant or counsel;


3.
Docket sheets;


4.
Findings of fact, conclusions of law and judgment denying relief;


5.
Notice of appeal showing date of filing; and


6.
Order allowing appeal as a poor person.

If there was an evidentiary hearing, please forward all original exhibits filed by movant that remain in the court’s file. 
I am representing Mr./Ms. __________ as a Special Public Defender in this case.  Therefore, documents should be provided without cost as provided under Section 600.096 RSMo., since this is a Public Defender case.  
IF PROCEEDINGS WERE RECORDED BY AUDIO TAPE, YOU NEED TO ORDER THE TRANSCRIPT FROM THE CIRCUIT CLERK AND SHOULD MODIFY THE LETTER WITH A PARAGRAGH SIMILAR TO BELOW
NOTE TO ATTORNEYS:  COLE COUNTY REQUIRES US TO FILL OUT COURT ADMINISTRATOR FORM

WHEN REQUESTING A TRANSCRIPT FROM THE CLERK, ADD LORI KNOLLMEYER OF THE COURT ADMINISTRATOR’S OFFICE TO CC LIST
Also, it is my understanding that evidentiary hearing proceedings in the above-referenced cause were sound recorded.  Therefore, please consider this an official request for preparation of the transcript on appeal.  Please forward the audio tape(s) for the hearing held in this case on ___________ to the Courts Administrator's Central Transcribing Department for transcription, noting that the original transcript must be in reduced format and must be accompanied by a computer disk with the transcript stored on it.  I request that the additional copies of the transcript be in full-page format, if possible.  Please instruct Central Transcribing to forward the original transcript and two copies of same to me.

Please note that the record on appeal in this case is due _____________.  I would appreciate your sending the certified copies as soon as possible, but no later than ______________.
Thank you for your assistance in this matter.  Please do not hesitate to call if you have any questions.

c
Clerk, Eastern, Western or Southern Districts

Attorney General

Lori Knollmeyer, Transcribing Services Coordinator, State Courts Administrator, 



2112 Industrial Blvd., P.O. Box 104480, Jefferson City, MO  65110
Sample Clerk Postconviction Legal File Request Letter (24.035 Appeals)

I have been assigned as a Special Public Defender to represent _________________ on appeal from the denial of postconviction relief in the above-referenced cause.  Pursuant to Rule 81.12(c), this is a request for certified copies of documents necessary to prepare the legal file on appeal.  Please send me certified copies of the following documents from postconviction case number ___________________:

1.
Pro se motion for postconviction relief;

2.
First amended motion and/or any amendments to the pro se motion filed either 


by movant or counsel;

3.
Docket sheets;

4.
Findings of fact, conclusions of law and judgment denying relief;

5.
Notice of appeal showing date of filing; and

6.
Order allowing appeal as a poor person.

If there was an evidentiary hearing, please forward all original exhibits filed by movant that remain in the court’s file. 

Additionally, from underlying criminal case number ___________________, please send me certified copies of the following:

1.
Docket sheets;

2.
Information;

3.
Plea petition (if any);

4.
Sentence and judgment; 

5.
Guilty plea transcript; and

6.
Sentencing transcript.

IF PROCEEDINGS WERE RECORDED BY AUDIO TAPE, YOU NEED TO ORDER THE TRANSCRIPT FROM THE CIRCUIT CLERK AND SHOULD MODIFY THE LETTER WITH A PARAGRAGH SIMILAR TO BELOW

NOTE TO ATTORNEYS:  COLE COUNTY REQUIRES US TO FILL OUT COURT ADMINISTRATOR FORM

WHEN REQUESTING A TRANSCRIPT FROM THE CLERK, ADD LORI KNOLLMEYER OF THE COURT ADMINISTRATOR’S OFFICE TO CC LIST
Also, it is my understanding that evidentiary hearing proceedings in the above-referenced cause were sound recorded.  Therefore, please consider this an official request for preparation of the transcript on appeal.  Please forward the audio tape(s) for the hearing held in this case on ___________ to the Courts Administrator's Central Transcribing Department for transcription, noting that the original transcript must be in reduced format and must be accompanied by a computer disk with the transcript stored on it.  I request that the additional copies of the transcript be in full-page format, if possible.  Please instruct Central Transcribing to forward the original transcript and two copies of same to me.

The record on appeal is due by ______________.  I would appreciate your sending the certified copies as soon as possible, but no later than _______________.  Please let me know if you expect any difficulty in meeting this request.

Thank you for your assistance in this matter.  Please do not hesitate to call if you have any questions.

c
Clerk, Eastern, Western or Southern District


Attorney General

Lori Knollmeyer, Transcribing Services Coordinator, State Courts Administrator, 



2112 Industrial Blvd., P.O. Box 104480, Jefferson City, MO  65110
Sample Court Reporter Request Letter In A Direct Appeal: 

I have been assigned as Special Public Defender to represent ___________________ on appeal from [his/her] conviction(s) in the above cause.  Pursuant to Rule 30.04(c), please consider this an official request for the preparation of the transcript on appeal.  In preparing the transcript, please transcribe all pretrial matters, such as those relating to defendant's motions to suppress or motions in limine; the voir dire; the opening statements; the closing arguments; the entire evidentiary phase of trial, including all matters placed on the record either within or outside the jury's hearing; the Court’s ruling on the request for extra time in which to file the new trial motion, if any, and the new trial motion hearing; and sentencing.  In other words, please transcribe everything of record in the case, and omit nothing.    

Due to budgetary constraints, please do not prepare a word index.  The Public Defender does not have funds to pay for word indices in all cases.

Upon completion of the transcript, please forward to me the original and two copies (or the original and three copies if you wish for me to file a copy with the Circuit Clerk).  Please be advised that per appellate rules, the original transcript, bearing your original signature, should be in reduced format and accompanied by a computer disk containing the transcript.  If possible, please provide the appellant's copy and the respondent's copy in full-page format.  

Your bill for preparation of the transcript must be submitted on an "Invoice for Payment" form and mailed to the Office of State Public Defender, Attn: Accounts Payable Department, 1000 W. Nifong, Building 7, Suite 100, Columbia, MO 65203.

Notice of appeal was filed on ________________, making the record on appeal due by _______________________.  I would appreciate receiving the completed transcript, or a court reporter affidavit if you will be unable to complete the transcript, by _______________. 

Thank you for your assistance in this matter.  Please advise if you anticipate any difficulty in meeting this record request.

Sincerely, 

xxx

c
Clerk, Eastern, Western or Southern District


Attorney General 


____________ County Circuit Clerk

Sample Client ROA Cover Letter: 

Enclosed is a copy of the Legal File and Transcript in this case.  We now have 60 days to file your brief.  I will send you a copy when it is completed.

Please write should you have any questions.
Sincerely, 

XXX
Enclosure

Sample Client Brief Cover Letter: 

I am enclosing a copy of the appeal brief that I have filed with the Court of Appeals.  The State now has 30 days to reply.  I will send you a copy of their brief when I receive it. 

The Court will take your case under submission after they receive the State's brief.  I will inform you as soon as their decision is handed down.  Please do not hesitate to write if you should have any questions.
Sincerely,

XXX
Enclosure

Sample Client State’s Brief Cover Letter: 

I am enclosing a copy of the Respondent's Brief that the State has filed with the Court of Appeals. 

I will inform you as soon as I hear from the Court.  Please do not hesitate to write if you should have any questions.
Sincerely,

XXX
Enclosure

Sample Client Reply Brief Cover Letter: 

I am enclosing a copy of the reply brief that I have filed with the Court of Appeals. 

I will inform you as soon as I hear from the Court.  Please do not hesitate to write if you should have any questions.
Sincerely, 

XXX
Enclosure

Sample Client Letter At Conclusion of Direct Appeal Case Where Appellate Court Affirmed and No Post-Opinion Motions Are Being Filed:

Note to Attorneys:  There are many variations that can occur at the conclusion of a case.  You may wish to call a Public Defender Appellate Division Attorney to discuss your case before sending a closing letter.  Federal habeas time deadlines vary, for example, depending on the type of case and various scenarios. 
Please find enclosed a copy of the order affirming your convictions.  I have again reviewed your case, and motions for rehearing and/or transfer would have no chance for success.  Therefore, I will not be filing those.  You now have ninety (90) days from the mandate in which to file a pro se motion to vacate, set aside or correct your conviction and sentence under Rule 29.15 (Form 40 enclosed).  To be on the safe side, I recommend you file it by _________________ [90 DAYS FROM DATE OF OPINION].  
Do not wait until the last couple of weeks to mail it since the prison mail system is slow.  Your motion must reach the clerk’s office before 90 days of your mandate or you will be deemed to have waived your right to postconviction relief.  The motion must be signed by you.  You may hear from other inmates that you should not sign the motion, but they are wrong.  Be sure to complete the in forma pauperis paragraph indicating that you do not have funds to hire an attorney, so that counsel will be appointed.  You should have the forma pauperis affidavit notarized if you can, but the time limits are more important.  If you cannot get access to a notary, file the motion without getting it notarized.  The most important thing is to get it filed on time.

When your motion is completed, you need to mail an original and two copies of it to:

FILL IN CIRCUIT CLERK’S NAME  & ADDRESS HERE

______________

______________

Once you file your pro se motion, the circuit court will appoint an attorney to represent you.  That attorney will be given time to investigate your case and to file an amended motion on your behalf.  Rule 29.15 is the only "postconviction" remedy available to you in Missouri courts.  If you have any complaints with the way your trial attorney or I represented you, you must include them in this motion.  

If you decide not to file a Rule 29.15 motion, you may proceed to federal court with a petition for habeas corpus under 28 U.S.C. Section 2254.  You must file this within one year of the mandate, though I recommend you file within one year of the opinion to be safe.  (If you do file a 29.15 motion, your federal habeas will not be due until after that motion and appeal from it are decided.)  You can obtain a federal habeas form from your institution, or I will send you one.  Your federal petition will be limited to those issues I raised in your brief.  If you add any additional claims, you will be filing a "mixed petition" which can be dismissed.  You should also request the federal court to appoint you counsel.  It is not required to do so, but can if your case merits it.  I cannot represent you in federal court.  However, if you want to challenge the effectiveness of your attorneys, you must first file a 29.15 motion, not a habeas corpus.
My representation of you is complete.  I wish you luck in your future endeavors.  I will try to send you a copy of the mandate as soon as the court of appeals sends it to me, though sometimes the mandate is not sent to me.
Sincerely,

XXX
Enclosures   -   Opinion

                         Form 40

Client Mandate Cover Letter In Direct Appeal Case: 

Enclosed is a copy of the mandate issued in your case.  

As I explained in my prior letter, you have 90 days from the date of this mandate to file a Rule 29.15 motion (Form 40).  If you plan to file such a motion, do not wait until the last minute to do so.  Your motion must be received by the clerk’s office within 90 days of your mandate date, or you will lose the right to proceed under Rule 29.15.  
My representation of you is now over.  I wish you luck in your future endeavors.
Sincerely, 

XXX
Enclosure
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