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Editor’s Note


April 1, 2016


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from January 1, 2016 to March 31, 2016, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Deputy Director





















Abandonment (Rule 24.035 and 29.15)

Austin v. State, 2016 WL 514233 (Mo. App. E.D. Feb. 9, 2016):
Holding:  Where the record on appeal was unclear as to when a guilty plea transcript was “filed” and when counsel was “appointed” under Rule 24.035, appellate court cannot determine if amended motion was timely; case must be remanded for motion court to determine if amended motion was timely, and if not, whether Movant was abandoned.

Patton v. State, 2016 WL 513655 (Mo. App. E.D. Feb. 9, 2016) & Hendricks v. State, 2016 WL 513497 (Mo. App. E.D. Feb. 9, 2016):
Holding:  Even though 29.15 counsel requested a 30-day extension of time to file an amended motion (for a total of 90 days), where motion court never ruled on the extension motion, the amended motion filed after the initial 60-day deadline was untimely; case must be remanded for abandonment hearing.

Adams v. State, 2016 WL 1086487  (Mo. App. E.D. March 15, 2016):
Holding:  Even though Rule 24.035 counsel filed a 30-day request for an extension of time to file amended motion pursuant to Rule 24.035(g), where the motion court never ruled on the extension motion, counsel’s amended motion filed after the initial 60 days was untimely, and appellate court must remand for an abandonment hearing.

Pulliam v. State, 2016 WL 1117144 (Mo. App. E.D. March 22, 2016):
Holding:  (1)  Even though the Rule 24.035 court granted a motion to allow postconviction counsel to file an amended motion “out of time,” motion courts are not authorized to extend the time for filing an amended motion beyond 30 days; (2) case is remanded for an abandonment hearing on whether counsel abandoned Movant by filing an untimely amended motion.

McCullough v. State, 2016 WL 312652 (Mo. App. W.D. Jan. 26, 2016):
Holding:  Where amended 29.15 motion was untimely filed, appellate court must remand for an abandonment hearing.

Frazee v. State, 480 S.W.3d 442 (Mo. App. W.D. Jan. 26, 2016):
Holding:  Where amended 29.15 motion was not timely filed, appellate court must remand for an abandonment hearing; remand is unnecessary only where all claims in both the pro se and amended motions have been adjudicated with written findings.

Ramirez v. U.S., 2015 WL 5011965 (7th Cir. 2015):
Holding:  Defendant was abandoned by postconviction counsel who missed deadline to appeal the denial of his motion to vacate.

Foley v. Biter, 2015 WL 4231283 (9th Cir. 2015):
Holding:  Federal habeas petitioner was abandoned by counsel where counsel failed to communicate with petitioner, threw away petitioner’s letters under the mistaken belief counsel was no longer doing the representation, failed to notify petitioner that his petition was denied, and failed to appeal; this was true even though petitioner waited a long time to try to rectify the situation, because petitioner was under belief caused by counsel that there would be a long delay before receiving a decision from district court.


Appellate Procedure

State v. Smiley, 478 S.W.3d 411 (Mo. banc Jan. 26, 2016):
Even though the trial court ruled before plea or trial that the three-year mandatory minimum sentence for ACA was unconstitutional as applied to Juvenile-Defendant, this was not a final judgment, so the State had no right to appeal under Sec. 547.200; the State or Defendant cannot appeal or seek a writ until after the trial court renders a final judgment, i.e., an actual dismissal of the charge or actual sentence.
Facts:  Juvenile-Defendant was charged with armed criminal action.  Sec. 571.015 contains a mandatory minimum three-year sentence for ACA.  Before any plea or trial of Defendant, the trial court ruled that the three-year mandatory minimum was unconstitutional as applied to juveniles, because juveniles must receive individualized sentencing under cases such as Miller v. Alabama, 132 S.Ct. 2455 (2012).  The State appealed.
Holding:  The appeal must be dismissed because there is no authority to appeal at this stage.  The trial court did not dismiss the ACA.  Rather, it merely purported to strike the three-year minimum.  Sec. 547.200.1 and 2 allow the State to appeal in certain enumerated circumstances and “in all other criminal cases except in those cases where the possible outcome of such appeal would result in double jeopardy.”  However, appeals may only be sought after a final judgment that disposes of all issues.  In criminal cases, a final judgment occurs when sentence is entered or the trial court dismisses the case before trial in such a manner to preclude further prosecution.  Here, even though the trial court denominated its ruling a “judgment,” Defendant has not been convicted or sentenced.  The State argues the court’s ruling is an “effective” dismissal.  But Defendant continues to face trial on the ACA charge.  Thus, the court’s ruling is not a dismissal.  If Defendant is found guilty, the court’s ruling merely suggests what the court will do at sentencing; the court cannot state what its sentence will be before conviction.  If Defendant is convicted of ACA, the trial court will face several alternatives.  It can hold that the ACA statute is unconstitutional as applied to Defendant, does not allow the court to impose any sentence, and dismiss the charge; in that event, the State can then appeal under the “all other criminal cases” language of 547.200.2.  Or the court can sentence Defendant to a minimum three years, in which case the Defendant can appeal and pursue her constitutional claim on appeal.  Or the court can purport to impose an SIS or SES, which the State can challenge through an extraordinary writ.  Appeal dismissed.  

In the Interest of N.R.W., 2016 WL 720634 (Mo. App. E.D. Feb. 23, 2016):
(1)  Even though Juvenile turned 18 before appeal of his adjudication of delinquency was filed, appeal is not moot because his act was a felony and he may be subject to collateral consequences during adulthood from the adjudication; (2) where trial court did not offer counsel to Juvenile or his parents during adjudication hearing, and never obtained a waiver of counsel on the record, Juvenile and parents were denied right to counsel, even though the court appointed an attorney for Juvenile at a later, post-adjudication stage before sending Juvenile to DYS.
Facts:  Juvenile was charged with felony drug possession.  An adjudication hearing was held, at which Juvenile was represented by his Father, who was not an attorney.  No record was made regarding the right to counsel, or waiver of counsel.  Juvenile was found guilty.  Later, when juvenile violated terms of his post-adjudication supervision, the court held a hearing and ordered Juvenile to DYS.  The court appointed counsel for Juvenile at that hearing, but did not appoint counsel for Father, who requested counsel.
Holding:  Juvenile is entitled to counsel in all juvenile court proceedings under Sec. 211.211.1.  After a petition is filed, 211.211.3 requires appointment of counsel unless counsel is knowingly and intelligently waived.  If the record does not disclose a knowing waiver, the presumption arises that it was not.  The State has the burden of showing a valid waiver.  A waiver must be made with an understanding of the nature of the charges, the range of punishment, possible defenses and mitigation, and other relevant circumstances.  Also, there must be a record demonstrating a knowing and intelligent waiver before the waiver takes place.  None of that occurred at the adjudication hearing; thus, reversal is required.  The court also erred in not appointing counsel for Father.  Sec. 211.211.4 allows a child’s custodian to be appointed counsel where the custodian is indigent and requests counsel.  

*  Musacchio v. United States, 2016 WL 280757, ___ U.S. ___ (U.S. Jan. 25, 2016):
Holding:  (1)  Even though a jury instruction contains an extra element, sufficiency of the evidence should be assessed only against the statutory elements of the charged crime; (2) a statute-of-limitations defense under 18 U.S.C. Sec. 3282(a), the general federal criminal statute of limitations, cannot be raised for the first time on appeal; it must have been raised in the district court in order to be considered on appeal; the issue cannot be considered as plain error.

Lynch v. Dolce, 2015 WL 3771891 (2d Cir. 2015):
Holding:  Appellate counsel ineffective by not appealing trial court’s failure to give a mandatory jury instruction; even though counsel raised a sufficiency claim and the instructional claim would not have resulted in discharge, the sufficiency claim was legally weaker.

U.S. v. Duncan, 97 Crim. L. Rep. 693 (4th Cir. 9/2/15):
Holding:  Appellate review of trial court’s finding that Defendant forfeited his right to counsel by his conduct is de novo, even if Defendant failed to object.

Etienne v. Lynch, 98 Crim. L. Rep. 286 (4th Cir. 12/30/15):
Holding:  Alien who was deported in expedited removal proceeding may raise legal arguments on appeal that were not presented in the administrative proceeding; administrative exhaustion doctrine doesn’t apply since an alien subjected to expedited removal isn’t given a realistic opportunity to raise legal claims.



U.S. v. Hornyak, 98 Crim. L. Rep. 139 (5th Cir. 10/30/15):
Holding:  Holding of Johnson v. U.S. (U.S. 2015), which struck down residual clause in ACCA, applied to cases pending on direct appeal under plain error rule; keeping a defendant in prison for an extra 68 months because of a clause declared unconstitutional during the pendency of his direct appeal would “cast significant doubt on the fairness of the criminal justice system.”

U.S. v. Hardman, 2014 WL 7877497 (11th Cir. 2014):
Holding:  Even though Defendant’s original sentence contained an appeal waiver, where the sentence was subsequently modified based on a Gov’t motion for reduction based on substantial assistance, Defendant could appeal the modified sentence; the waiver was effective for the original sentence only.

U.S. v. Durham, 2015 WL 4637900 (11th Cir. 2015):
Holding:  Even though Defendant did not raise an issue in opening brief, he can do a motion to file a substitute brief where a new Supreme Court or Court of Appeals decision overrules a prior case that was on the books when the opening brief was filed, and the overruling of which supports a new claim on appeal.

U.S. v. Puentes-Hurtado, 2015 WL 4466279 (11th Cir. 2015):
Holding:  Defendant’s appeal waiver in plea agreement did not bar his appeal where Defendant alleged that the Gov’t breached the plea agreement, and that his counsel’s ineffectiveness rendered his plea involuntary; appellate review of a plea agreement is allowed where the claim is that the Gov’t breached the very agreement that includes the waiver; also, if the plea was involuntary due to ineffective counsel, the plea is not constitutional.

State v. Dickey, 2015 WL 2445810 (Kan. 2015):
Holding:  Defendant’s challenge to trial court’s classification of his prior juvenile adjudication for burglary as a person felony for criminal history and sentencing enhancement purposes could be raised for first time on appeal, under statute allowing court to correct illegal sentences at any time.

Com. v. Bruneau, 97 Crim. L. Rep. 695 (Mass. 8/27/15):
Holding:  Even though Defendant was acquitted based on a verdict of NGRI, he has right to appeal because he is “aggrieved” by a judgment that has harsh consequences.

Rowsey v. State, 2015 WL 7770771 (Miss. 2015):
Holding:  Even though Defendant failed to obtain a ruling from the trial court on his denial of speedy trial claim, this did not mean the issue was waived or could only be reviewed for plain error on appeal; rather, Defendant’s failure was a merely “factor” to be considered as part of the speedy trial factors in Barker v. Wingo.

State v. Houston, 2015 WL 773718 (Utah 2015):
Holding:  Even though Juvenile did not preserve his claim that he could not be sentenced to LWOP, the claim was reviewable on appeal under rule allowing court to correct an illegal sentence; this was a legal issue only, that did not require the appellate court to delve into the record or make findings of fact.

People v. Brown, 2015 WL 5315595 (Cal. App. 2015):
Holding:  Where (1) Victim was raped at two different locations, but only the first location involved use of force, (2) prosecutor during closing argument elected to base the charge only on the second incident, and (3) no unanimity instruction was given, then in reviewing the sufficiency of the evidence for forcible rape the appellate court is bound by the prosecutor’s election, so reviews only whether the evidence was sufficient to support the second incident (which it wasn’t); otherwise, the Court may be reviewing a non-unanimous verdict.

People v. Loper, 2015 WL 925447 (Cal. 2015):
Holding:  Defendant had right to appeal court order denying DOC’s recommendation that Defendant be granted compassionate release due to medical condition; the appeal statute allowed appeal “from any order made after judgment, affecting the substantial rights of a party.”

Jones v. State, 2015 WL 2259311 (Fla. App. 2015):
Holding:  Appellate counsel was ineffective in failing to raise a jury instruction issue, where there had been two favorable appellate opinions on the issue before movant’s appeal, and a third favorable opinion prior to the initial appellate brief.

Hoever v. Florida Dept. of Corrections, 2015 WL 233300 (Fla. App. 2015):
Holding:  The date on which a DOC staff member acknowledged receipt of an appeal did not conclusively refute inmate’s allegation that he had submitted the appeal in a timely fashion, where there was no initialing process to show that the date of receipt was the same as the date inmate placed his appeal in the “grievance box.”

People v. Shinaul, 2015 WL 5817986 (Ill. App. 2015):
Holding:  A trial court’s denial of a motion to reinstate previously nolle-prossed charges is not a “dismissal” of charges under statute giving State right of appeal following “dismissal,” so State cannot appeal.

State v. Wachtendorf, 2015 WL 7306398 (Tex. App. 2015):
Holding:  Time period for State to file notice of appeal started on date that judge signed order, not the later date order was filed with clerk.









Armed Criminal Action

State v. Jones, 479 S.W.3d 100 (Mo. banc Jan. 26, 2016):
(1)  Where Defendant entered an open garage door with a gun in order to commit burglary, this was sufficient to also convict of ACA because Sec. 571.015.1 only requires that a Defendant commit a crime “by, with, or through” the “use, assistance or aid” of a weapon; the statute does not require that the weapon be the means of forcing entry, either directly or indirectly; (2) even though Officer who chased Defendant after the burglary told him only to “stop running,” Defendant should have reasonably known he was under arrest, so evidence was sufficient to convict of resisting arrest.
Facts:  Defendant entered an open garage door.  He had a gun.  He then went into the residence, and after scuffling with a resident, fled.  Shortly thereafter, police arrived, and saw Defendant in the area.  An officer told Defendant to “stop running,” and chased him.  Defendant was convicted of first degree burglary, armed criminal action and resisting arrest.
Holding:  (1) Defendant claims the evidence is insufficient to convict of ACA because he didn’t “use” a weapon to enter the residence, because he entered through an open garage door.  Sec. 571.015.1 does not contain only the word “use” of a weapon.  The statute makes it a crime to act “by, with, or through” the “use, assistance or aid” of a weapon.  The noun “use” does not mean that the weapon must have been necessary to commit the crime or that but for the Defendant’s “use” of the weapon the crime would not have occurred.  Regarding a burglary, the weapon need not have been the means of forcing entry, either directly or indirectly.  Aside from “use,” Defendant ignores the “with” and “through” “assistance” and “aid” language of the statute.  The statute is intended to reach as far as possible and discourage defendants from arming themselves during commission of felonies.  (2)  Defendant claims the evidence is insufficient to convict of resisting arrest, Sec. 575.150.1, because Officer said only “stop running” and not “stop running, you’re under arrest.”  However, it is not necessary for police to specifically say, “you are under arrest,” when the circumstances indicate Officer is attempting an arrest.   Here, when Officer identified himself and told Defendant to stop running, Defendant fled and kept running as Officer chased him.  There was sufficient evidence to infer that Defendant knew or reasonably should have known he was being arrested for crimes he had just committed.



Bail – Pretrial Release Issues

U.S. v. Rodriguez, 2015 WL 7820494 (D.N.M. 2015):
Holding:  Even though Defendant was charged with possession with intent to distribute 50 kilos of marijuana, pretrial detention was not warranted given the Executive Branch’s decision not to prosecute federal marijuana offenses in states that permit marijuana for recreational purposes; this makes it difficult for the Gov’t to show that release of marijuana defendants would be a danger to the community.

Brady Issues

*  Wearry v. Cain, ___ U.S. ___, 136 S.Ct. 1002 (U.S. March 7, 2016):
Holding:  State violated Brady by failing to disclose in murder case: (1) statements by fellow inmates of State’s key witness that would have impeached key witness’ credibility (key witness told other inmates he had a vendetta against Defendant and also asked fellow inmates to lie about having witnessed the murder); (2) that, contrary to Prosecutor’s assertions at trial, another witness had twice sought a deal to reduce his sentence in exchange for testifying (the Prosecutor had told jurors that witness “hadn’t asked for a thing” for testifying); and (3) medical records regarding a person who key witness said was running during the crime, but the records would have shown he had had knee surgery close to the crime and could not have run.

U.S. v. Flores-Rivera, 2015 WL 2445440 (1st Cir. 2015):
Holding:  State violated Brady by failing to disclose a cooperating witness’ letter to prosecutor, notes cooperating witness had written to other cooperating witnesses, and notes of an FBI interview of a co-conspirator who did not testify at trial.

Lewis v. Conn. Com’r of Corrections, 2015 WL 3823858 (2d Cir. 2015):
Holding:  State court unreasonably applied federal law in holding that Defendant was required to exercise due diligence to discover Brady evidence which the State withheld; here, State failed to disclose that its chief witness had previously repeatedly denied knowledge of the murder, that police had coached the witness about the details of the murder, and that police had induced witness to testify falsely to secure his release from custody.

Shelton v. Marshall, 2015 WL 4664530 and 2015 WL 4680334 (9th Cir. 2015):
Holding:  Prosecutor violated Brady by not disclosing that key State Witness had, as part of their plea agreement, agreed not to submit to a mental evaluation; this precluded the defense from challenging the mental competence of Witness.

U.S. v. Hampton, 2015 WL 3794750 (D. Mass. 2015):
Holding:  State lab chemist who willfully tampered with evidence was an agent of the prosecution, and thus, the tampering amounted to a Brady violation for failure to disclose it.

Starling v. State, 98 Crim. L. Rep. 269 (Del. 12/14/15):
Holding:  (1)  counsel ineffective in failing to cross-examine a key prosecution Witness about inconsistent statements he made before trial that would have exculpated Defendant; (2) counsel ineffective in failing to show that police threatened to charge Witness with a crime unless he inculpated Defendant, because this would show Witness’ statement was involuntary and possibly inadmissible; and (3) prosecutor violated Brady by telling defense that probation violation proceedings against another Witness were “pending” when they had, in fact, been dismissed, because this could have been used to impeach Witness.


Manning v. State, 2015 WL 574726 (Miss. 2015):
Holding:  State violated Brady by failing to disclose that an apartment, from which a key witness claimed to have seen the crime, was actually vacant at the time of the crime.


Civil Procedure

Guthrie-Nail v. State, 2015 WL l5449642 (Tex. App. 2015):
Holding:  Where (1) Defendant had pleaded guilty to a conspiracy “exactly as charged in the indictment,” and (2) at the time of the plea, the judge had written “N/A” on a form asking whether a weapon was used, a later entry of a nunc pro tunc judgment, without notice to Defendant, stating that a weapon was used violated due process; this was not a mere clerical error, since the plea record did not conclusively establish that a weapon was used.


Closing Argument & Prosecutor’s Remarks

State v. Walter, 2016 WL 316868 (Mo. banc Jan. 26, 2016):
Prosecutor’s use of Defendant’s photo in slideshow during closing argument which displayed the word “GUILTY” superimposed over Defendant’s face was unduly inflammatory, and violated presumption of innocence and Defendant’s right to fair trial.
Facts:  Defendant was charged with a drug crime.  During trial, the State admitted booking records which showed a booking photo of Defendant.  During closing argument, the State showed a slideshow which contained the booking photo with the word “GUILTY” superimposed over the Defendant’s face. 
Holding:  Although Defendant included this claim in his new trial motion, he failed to contemporaneously object at trial, so the issue is reviewed as plain error.  Closing argument should not go beyond the evidence presented, and courts should exclude statements that misrepresent the evidence or introduce irrelevant prejudicial matters.  Prosecutors must refrain from ad hominem attacks designed to inflame the jury.  Even though the photo here was admitted during trial, parties are not allowed to alter evidence to support their theory of the case.  The State’s modification of the photo to superimpose the word “GUILTY” on it was an altered form of evidence; the photo in this form would not have been admissible at trial.  Defendant was prejudiced because, taken as a whole, the evidence of guilt was not overwhelming.  Visual arguments (photos) manipulate audiences by harnessing rapid unconscious and emotional reasoning processes, and by exploiting the fact that people do not generally question the rapid conclusions they reach based on visual information.  The altered photo infringed on Defendant’s presumption of innocence and the fairness of the fact-finding process.  New trial ordered. 

U.S. v. Centeno, 2015 WL 4231582 (3d Cir. 2015):
Holding:  Prosecutor’s rebuttal argument that Defendant could be convicted merely for driving the getaway car, which was incorrect statement of law and contrary to the jury instructions, was a constructive amendment of the grand jury indictment and required reversal.

Spence v. State, 98 Crim. L. Rep. 165, 2015 WL 7168159  (Del. 11/13/15):
Holding:  Prosecutor’s closing argument PowerPoint was unduly inflammatory where it showed photos of murder Victim’s body with words “terror,” “fear” and “murder” superimposed in red lettering on the photos (but harmless here).

People v. Jones, 2015 WL 423598 (N.Y. App. 2015):
Holding:  Prosecutor’s closing that every person who’d been convicted of a crime since the nation’s founding was found guilty beyond a reasonable doubt was improper, because it linked Defendant to every person who’d been found guilty and invited jury to consider his status as a defendant in considering guilt.


Confrontation & Hearsay

State v. Hartman, 2016 WL 1019271 (Mo. banc March 15, 2016):
(1)  Where the State alleged that only one person shot Victim, trial court abused discretion in excluding testimony that a person other than Defendant said he (the other person) did the shooting; this was an out-of-court statement that would have exonerated Defendant and it had indicia of reliability; and (2) even though Defendant-Juvenile was convicted of second-degree murder during a “Hart procedure” penalty phase where the jury found LWOP to be inappropriate, Defendant can be tried again for first-degree murder on remand under the “Hart procedure” again.
Facts:  Defendant-Juvenile was charged with first-degree murder.  He was not charged as an accomplice.  He was alleged to have committed the shooting.  The evidence at trial was somewhat conflicting, but was that a group of people went to Victim’s house and Victim was shot.  Various witnesses made plea agreements to testify against Defendant.  The trial court precluded Defendant from calling a Witness to testify that one of the other people who went to the house (“Other Person”) said he (the Other Person) shot Victim.  Defendant was convicted of first-degree murder.  Pursuant to the “Hart procedure,” a penalty phase was held, during which the jury found that life without parole was not appropriate; thus, the trial court vacated the first-degree murder verdict and found Defendant guilty of second-degree murder.
Holding:  Hearsay statements, or out-of-court statements used to prove the truth of the matter asserted, are generally inadmissible.  However, due process requires that such statements be admitted where they exonerate the accused and are made under circumstances providing assurance of reliability.  To meet this test, the statement must be made spontaneously to a close acquaintance shortly after the crime occurred, be corroborated by some evidence in the case, and be self-incriminatory and against interest.  The Other Person’s statements to Witness meet this test.  Other Person made the statements to a friend (Witness) on the night of the murder.  Other witnesses placed Other Person at the scene of the crime.  Other Person’s statements implicate only him (the Other Person).  Defendant denied any participation in the crime.  Had Witness’ testimony been admitted, the jury could have exonerated Defendant.  A new trial is ordered.  On retrial, Defendant can be tried for first-degree murder, but the court must again use the “Hart procedure” because Defendant was a juvenile at the time of the crime, even though he is now an adult.  

Richey v. State Farm Mutual Ins. Co., 2016 WL 402264 (Mo. App. E.D. Feb. 2, 2016):
[bookmark: _GoBack](1)  A prior consistent statement is not hearsay and is admissible if offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive; and (2) a police officer cannot offer an opinion as to the fault of a party to an accident, where officer did not personally witness accident; this is because a jury likely will give undue weight to police testimony; this rule applies regardless of whether officer is testifying as an expert or not.
Facts:  Driver suffered injuries in an accident, and sued Insurer for uninsured motorist coverage.  Driver claimed he was run off the road by an unknown other vehicle.  Insurer’s theory was that Driver made up the claim about the unknown vehicle.  Insurer’s opening statement said that no one ever brought up a “phantom” car until Driver’s lawyer got involved, and then “the phantom gets created.”  The trial court prevented Driver from calling Witnesses to testify that Driver had told them about the unknown car.  Also during trial, a police officer testified that Driver was at fault for the accident.
Holding:  (1) Generally, a witness’ corroborative extrajudicial statements are not admissible, because this would give one party an unfair advantage by presenting the same testimony in multiple forms.  However, where a witness is impeached by acts or statements, prior consistent statements of the witness may be admissible for rehabilitation.  Insurer claims that the trial court correctly excluded Witnesses from testifying because Driver sought to call them before Driver testified.  Insurer argues that Driver’s credibility had yet to be brought into question.  However, a charge of recent fabrication made in opening statement is sufficient to warrant introduction of evidence otherwise classified as hearsay to rebut the fabrication charge.  Whether Appellant personally had yet been impeached was irrelevant.  Trial court abused discretion in excluding Witnesses.  (2)  Missouri courts have uniformly held that a police officer cannot offer an opinion as to who is at fault for an accident that the officer did not witness.  This is because a jury will likely give undue weight to police testimony.  This rule applies regardless of whether the officer is testifying as an expert witness or not.  

State v. Cole, 2016 WL 1085823 (Mo. App. E.D. March 15, 2016):
Holding:   (1)  Although an exception to the hearsay rule allows out-of-court statements that are necessary to explain subsequent police conduct in order to provide background and continuity for police actions, where an Officer is allowed to testify to details of an investigation in a way that unnecessarily puts incrimination information before the jury, the testimony violates the Confrontation Clause; (2) even though the State sought to justify Officer’s testimony in drug distribution case that police received information that Defendant was getting one to 10 pounds of marijuana per week, on grounds that this explained why police sought a search warrant, the testimony exceeded the scope necessary to provide background and continuity because the jury could have been informed only that Officer applied for a warrant “upon information received from an informant;” but (3) even though there is a presumption of prejudice when the Confrontation Clause is violated, here, the error was harmless because there was overwhelming evidence of guilt.    

State ex rel. Jackson v. Parker, 2016 WL 1211326 (Mo. App. S.D. March 28, 2016):
(1)  Even though Sec. 492.304 provides that a recording of an alleged child sex victim shall not be admissible if the Interviewer does not testify, the statute contains an exception that the recording is admissible if it qualifies for admission under Sec. 491.075; thus (2) even though Interviewer of child was not available to testify, trial court erred in excluding the video of the interview, because although the video was not admissible under 492.034, it was admissible under 491.075 because the child’s statements had sufficient indicia of reliability.
Facts:  In child sex case, Child was interviewed by a Forensic Interviewer at a Child Advocacy Center.  The interview was video recorded, and observed by other CAC Witnesses.  Subsequently, the Interviewer herself became unavailable.  The trial court held a 491 hearing, and determined that there was sufficient indicia of reliability in the statements made by Child so that the CAC Witnesses to the interview would be able to testify.  However, the court ruled that the video itself would not be admitted due to noncompliance with Sec. 492.304, in that Forensic Interviewer was unavailable to testify.  Sec. 492.304.1(6) provides that a recording of an alleged sex victim under age 14 is admissible if the “person conducting the interview … in the recording is present at the proceeding and available to testify or be cross-examined by either party.”  The State sought a writ of prohibition to allow the video to be admitted at trial.
Holding:  The trial court did not properly apply Secs. 491.075 and 492.304.  Sec. 492.304 provides an alternative, rather than exclusive, procedure for determining admissibility of a recording.  Sec. 492.304.2 provides that if the child does not testify, the recording shall not be admissible “unless the recording qualifies for admission under section 491.075.”  Thus, recordings that do not meet the criteria for admission under Sec. 492.304 may still be admissible if they qualify under 491.075.  Here, the recording was found to be admissible under 491.075.  Writ granted.

Nappi v. Yelich, 97 Crim. L. Rep. 527 (2d Cir. 7/15/15):
Holding:  Where, in felon-in-possession case, Defendant’s defense theory was that his Wife planted gun because she was having an affair with another man, State court unreasonably applied federal law in prohibiting Defendant from cross-examining Wife about that; this denied him right to confront Wife under 6th Amendment.

Washington v. Sec’y Pa. Dept. of Corrections, 97 Crim. L. Rep. 691 (3d Cir. 9/1/15):
Holding:  State court unreasonably applied federal law in refusing to look beyond the four corners of a nontestifying co-defendant’s redacted confession in determining whether Confrontation Clause was violated.

McCarley v. Kelly, 2015 WL 5255206 (6th Cir. 2015):
Holding:  Murder Defendant’s confrontation rights were violated by admission of statements a child made to a psychologist about events on the night of the murder.


Jensen v. Clements, 97 Crim. L. Rep. 690, 2015 WL 5210824 (7th Cir. 9/8/15):
Holding:   (1) Forfeiture by wrongdoing exception requires that Defendant kill victim to prevent her from testifying; thus, even though Wife-Victim wrote letter saying Husband-Defendant wanted to kill her, admission of letter violated Confrontation Clause since Husband did not kill Wife to prevent her from testifying; (2) state court unreasonably applied federal law in deciding admission of letter was harmless because State’s evidence was sufficient to convict without it; harmless error analysis requires consideration of the defense evidence, too, and how the verdict was impacted by admission of the letter.

U.S. v. Torres, 2015 WL 4478073 (9th Cir. 2015):
Holding:  Where a declarant intends a question to communicate an implied assertion and the proponent offers it for the intended message, the question is hearsay.

State v. Norton, 97 Crim. L. Rep. 528, 2015 WL 4130230 (Md. 7/9/15):
Holding:  A forensic DNA report that stated its conclusion “within a reasonable degree of scientific certainty,” is “testimonial” for confrontation purposes.

Com. v. Drayton, 98 Crim. L. Rep. 9 (Mass. 10/1/15):
Holding:  Mass. adopts constitutionally-based hearsay exception that applies whenever an inadmissible statement is “critical to the defense and bears persuasive guarantees of trustworthiness;” court allows Defendant to introduce an affidavit from a dead witness who knew she had terminal cancer, but whose hearsay statement was not admissible under traditional dying declaration exception because witness was not addressing circumstances of her death.

Hartfield v. State, 2015 WL 926972 (Miss. 2015):
Holding:  Even though declarant’s letter said she assisted in disposing of Victim’s body because she was afraid she’d be killed if she didn’t assist, the letter was not admissible under the hearsay exception for statement against penal interest, because the letter was exonerating declarant and placing blame on someone else.

State v. Alers, 2015 WL 2431796 (Vt. 2015):
Holding:  Officer’s testimony about statements assault Victim made to him violated Defendant’s Confrontation rights where there was no ongoing emergency when Officer had interviewed Victim and Officer was seeking information about past events.

Acosta v. State, 2015 WL 3448864 (Ala. App. 2015):
Holding:  Defendant was denied right to present complete defense when trial court applied hearsay rule to prohibit Officer from testifying to another person’s statement that the other person committed the charged crime; if the other person had been on trial, the statement would have been admissible, so should be admissible in Defendant’s trial.

People v. Denard, 2015 WL 7774288 (Cal. App. 2015):
Holding:  Trial court could not rely on the facts stated in probable cause affidavit from Florida to find a prior conviction for “strike” purposes, because the affidavit contained multiple hearsay, Defendant was not ultimately convicted of that offense, and reliance of the affidavit constituted judicial fact-finding in violation of 6th Amendment right to jury trial.

Rosario v. State, 2015 WL 5051187 (Fla. App. 2015):
Holding:  Autopsy report prepared by nontestifying medical examiner was testimonial.


Continuance 

State ex rel. Scherrer v. Martinez, 2016 WL 145511 (Mo. App. E.D. Jan. 12, 2016):
Even though (1) the Interstate Agreement on Detainers (IAD) applied because Defendant was transferred from federal to state custody for trial, and (2) Defendant personally did not want a continuance, the trial court erred in failing to grant defense counsel a continuance to prepare for death penalty trial; the IAD’s time limits allow a continuance “for good cause shown” and do not require the personal consent of Defendant.
Facts:  Defendant, who was in federal custody, was charged in 2013 with first degree murder.  In August 2015, his then-attorney filed a motion for speedy trial.  In October 2015, Defendant was brought from federal to state custody.  In October 2015, the State indicated it would seek the death penalty.  Current counsel entered the case in late October 2015.  The trial court set a trial date for January 2016.  Counsel moved for a continuance, which the court denied.  Counsel sought a writ of prohibition to order trial court to grant a continuance.
Holding:   Sec. 217.490.3 (the IAD) provides that when a defendant has been transferred from federal to state custody, trial must start within 120 days, but a continuance may be granted “for good cause shown.”  Sec. 217.490.5 provides that if the trial is not held within 120 days, the case must be dismissed with prejudice.  Here, the trial court denied a continuance because it believed it was required to try the case within 120 days.  However, the court ignored the plain language allowing a continuance “for good cause shown.”  The statute does not require Defendant to personally consent.  Here, counsel showed good cause for a continuance because she had only recently received discovery, she had six other first-degree murder cases pending, and her investigator and mitigation specialist were working on the other cases.  Writ granted.  


Costs

State v. Diaz-Farias, 2015 WL 7734279 (Wash. App. 2015):
Holding:  With the exception of the $250 statutory jury fee, additional juror costs imposed on Defendant infringed on the constitutionally guaranteed right to a jury trial.






Counsel – Right To – Conflict of Interest

State v. Chambers, 2016 WL 503030 (Mo. banc Feb. 9, 2016):
(1)  Even though Defendant timely filed his application for change of venue, where he failed to pursue it for nine months and affirmatively told the trial court there were no pending motions in the case until the day before trial, Defendant waived his right to change of venue; and (2) where pro se Defendant voluntarily chose not to attend the trial, he has no 6th Amendment right to be protected from the prejudice that results, but where a pro se Defendant is removed from the courtroom due to disruptive behavior, a different standard may apply, because if the trial continues without counsel, neither Defendant’s nor the Gov’t’s interest will be adequately protected.
Facts:  Defendant, through counsel, filed a timely application for change of venue as of right under Rule 32.03.  Defendant then changed counsel.  For nine months thereafter new counsel, unaware of the venue application, told the court there were no pending motions.  After a continuance motion was denied shortly before trial, counsel then discovered the venue application and sought to invoke it the day before trial.  The trial court found Defendant waived the venue motion by not bringing it to the court’s attention in a timely fashion.  Defendant then discharged counsel, and absented himself from the trial. 
Holding:  (1) Even though Defendant timely filed his change of venue application, a defendant may waive constitutional or statutory rights by implied conduct.  Here, Defendant waived his right to change of venue by not pursuing it for nine months, and affirmatively telling the court there were no pending motions.  This is true even though the second counsel did not know the motion had been filed; it was defense counsel’s responsibility to know the file.  Asserting the change of venue the day before trial was an attempt to circumvent the denial of a continuance; Defendant should not be rewarded for that.  (2)  Regarding whether another of Defendant’s claims is preserved for appeal, Defendant is held to the same standard as an attorney, even though he proceeded pro se and absented himself from the trial.  Where a pro se Defendant voluntarily absents himself from trial, he has no 6th Amendment right to be protected from the prejudice that may result; that’s the case here.  A different standard may apply, however, where a pro se defendant is removed from the courtroom for disruptive behavior.  There, if the trial continues and if counsel is not appointed, neither the Defendant’s nor Gov’t’s interests may be protected.

In the Interest of N.R.W., 2016 WL 720634 (Mo. App. E.D. Feb. 23, 2016):
(1)  Even though Juvenile turned 18 before appeal of his adjudication of delinquency was filed, appeal is not moot because his act was a felony and he may be subject to collateral consequences during adulthood from the adjudication; (2) where trial court did not offer counsel to Juvenile or his parents during adjudication hearing, and never obtained a waiver of counsel on the record, Juvenile and parents were denied right to counsel, even though the court appointed an attorney for Juvenile at a later, post-adjudication stage before sending Juvenile to DYS.
Facts:  Juvenile was charged with felony drug possession.  An adjudication hearing was held, at which Juvenile was represented by his Father, who was not an attorney.  No record was made regarding the right to counsel, or waiver of counsel.  Juvenile was found guilty.  Later, when juvenile violated terms of his post-adjudication supervision, the court held a hearing and ordered Juvenile to DYS.  The court appointed counsel for Juvenile at that hearing, but did not appoint counsel for Father, who requested counsel.
Holding:  Juvenile is entitled to counsel in all juvenile court proceedings under Sec. 211.211.1.  After a petition is filed, 211.211.3 requires appointment of counsel unless counsel is knowingly and intelligently waived.  If the record does not disclose a knowing waiver, the presumption arises that it was not.  The State has the burden of showing a valid waiver.  A waiver must be made with an understanding of the nature of the charges, the range of punishment, possible defenses and mitigation, and other relevant circumstances.  Also, there must be a record demonstrating a knowing and intelligent waiver before the waiver takes place.  None of that occurred at the adjudication hearing; thus, reversal is required.  The court also erred in not appointing counsel for Father.  Sec. 211.211.4 allows a child’s custodian to be appointed counsel where the custodian is indigent and requests counsel.  

 *  Luis v. U.S., 2016 WL 1228690, ___ U.S. ___ (U.S. March 30, 2016):
Holding:  Even though a federal statute allows the Gov’t to seize a defendant’s assets before trial in order to ensure that restitution and other criminal penalties can be paid, the pretrial restraint of legitimate, untainted assets needed to retain counsel of choice violates the Sixth Amendment.

In re Com.’s Motion to Appoint Counsel Against or Directed to Defender Ass’n of Philadelphia, 2015 WL 3634888 (3d Cir. 2015):
Holding:   Proceedings brought by State to disqualify federal public defender from representing persons in state postconviction proceedings was preempted by federal law, regardless of whether the public defender was authorized to use Criminal Justice Act grants for state postconviction.

U.S. v. Duncan, 97 Crim. L. Rep. 693 (4th Cir. 9/2/15):
Holding:  Appellate review of trial court’s finding that Defendant forfeited his right to counsel by his conduct is de novo, even if Defendant failed to object.

U.S. v. Cisneros-Rodriguez, 98 Crim. L. Rep. 287 (9th Cir. 12/23/15):
Holding:  Alien’s conviction for illegal re-entry vacated because customs agent misled her into waiving her right to counsel at the original removal proceeding by telling her that an attorney would not be able to help her.

U.S. v. Cavallo, 2015 WL 3827099 (11th Cir. 2015):
Holding:  Defendant was denied 6th Amendment right to counsel during critical stage where trial court refused to allow him to consult with counsel during overnight recesses in the course of his multi-day testimony.

People v. Poole, 2015 WL 5440240 (Ill. 2015):
Holding:  Counsel had per se conflict of interest in simultaneously representing Defendant on one charge and Defendant’s girlfriend on an unrelated charge, where State called girlfriend as hostile witness against Defendant.
Com. v. Tigue, 2015 WL 2266252 (Ky. 2015):
Holding:  A pre-sentence motion to withdraw guilty plea is a “critical stage” where constitutional right to counsel attaches.

Dykes v. State, 2015 WL 5052674 (Md. 2015):
Holding:  After discharging Defendant’s public defender for good cause, trial court was required to take some action to ensure Defendant obtained new counsel, such as referring him back to the public defender’s office or appointing an attorney for him.

People v. Ortiz, 2015 WL 8787119 (N.Y. 2015):
Holding:  Trial court erred in allowing Prosecutor to use a statement made by defense counsel at Defendant’s arraignment to attack Defendant’s credibility at trial (trial counsel had stated a fact differently than Defendant did at trial), and then refusing to allow trial counsel to withdraw or declare a mistrial; the Prosecutor caused defense counsel to become an adversary of Defendant, and made it impossible for counsel to admit to the jury that counsel was wrong, moments before she was going to argue for Defendant’s innocence in closing argument.


Death Penalty

*  Hurst v. Florida, 2016 WL 112683, ___ U.S. ___ (U.S. Jan. 12, 2016):
Holding:  The Sixth Amendment requires that a jury, not a judge, find each fact necessary to impose a death sentence; capital sentencing scheme which authorized an advisory sentencing recommendation by a jury, followed by independent fact-finding by a judge, violated Ring.

*  Kansas v. Carr, 2016 WL 228342, ___ U.S. ___ (U.S. Jan. 20, 2016):
Holding:  (1) The Eighth Amendment does not require that jurors in death penalty cases be instructed that mitigating circumstances need not be proven beyond a reasonable doubt; (2) capital codefendants’ penalty phases need not be severed.  

In re Chase, 98 Crim. L. Rep. 123 (5th Cir. 10/26/15):
Holding:  Even though Petitioner’s pre-Atkins petition alleged that counsel was ineffective in failing to raise certain intellectual disability claims, Petitioner was not precluded from filing a second post-Atkins petition to allege he cannot be executed due to intellectual disability; the pre-Atkins petition was not the same claim.  

Brumfield v. Cain, 2015 WL 9213235 (5th Cir. 2015):
Holding:  Even though one IQ test indicated Defendant had IQ of 80-89, Defendant was intellectually disabled under Atkins because four other IQ tests showed scores below 70.





Williams v. Mitchell, 97 Crim. L. Rep. 504 (6th Cir. 7/7/15):
Holding:  State court unreasonably applied federal law in refusing to consider evidence that death-sentenced Defendant was intellectually disabled before the age of 21, when deciding whether he was currently intellectually disabled. 

Bemore v. Chapell, 2015 WL 3559153 (9th Cir. 2015):
Holding:  Counsel was ineffective in failing to investigate mitigating mental health evidence, and Defendant was prejudiced since judge had sentenced Defendant to death but not sentenced a co-Defendant to death because co-Defendant had suffered head trauma.

Pensinger v. Chappell, 2015 WL 3461989 (9th Cir. 2015):
Holding:  Felony-murder aggravator for death penalty requires a narrowing construction of proof that the felony was committed for an independent felonious purpose and not merely incidentally to the murder.

Hardwick v. Sec’y, Fla. Dept. of Corrections, 2015 WL 5474275 (11th Cir. 2015):
Holding:  Capital counsel ineffective in failing to investigate turbulent family history, mental/physical abuse, alcohol/drug addiction, and seek evidence to support statutory mitigator that at time of crime, Defendant’s capacity to confirm his conduct to requirements of law was substantially impaired.

Estopellan v. Mroz, 98 Crim. L. Rep. 284 (Ariz. 12/31/15):
Holding:  Capital Defendant must be allowed in penalty phase to present as mitigation that he took responsibility for his actions by offering to plead guilty in return for a life sentence.

People v. Leon, 2015 WL 3937629 (Cal. 2015):
Holding:  Even though capital venirepersons wrote on their questionnaires that they would automatically give life, where they also wrote that they would consider both punishments if instructed to do so, trial court erred in striking the venirepersons without questioning them during voir dire.

Oats v. State, 2015 WL 9169766 (Fla. 2015):
Holding:  Even though Defendant had not been diagnoses with intellectual disability before age 18, this did not preclude a finding of intellectual disability under Atkins.

Campbell v. State, 2015 WL 919802 (Fla. 2015):
Holding:  Even though Defendant killed his father-Victim with a hatchet, evidence did not support a finding that the murder was heinous, atrocious or cruel, where Victim was asleep when Defendant hit him and Victim’s immediate response, “What was that?,” did not indicate he was aware of impending death; further, Victim’s movement of his hand after he was killed could have been involuntary.






Hollie v. State, 2015 WL 5608239 (Miss. 2015):
Holding:  Where trial court had ordered a competency evaluation for capital Defendant, there was reason to believe such an evaluation was warranted and court should not have accepted Defendant’s guilty plea without doing the evaluation.

State v. Adams, 98 Crim. L. Rep. 48 (Ohio 10/1/15):
Holding:  Court cannot impose death sentence where jury returns general verdict for felony-murder based on several alternative means of commission, but fails to determine which felony Defendant committed (disagreeing with Griffin v. U.S., 502 U.S. 46 (1991)).

State v. Johnson, 98 Crim. L. Rep. 200, 2015 WL 7766547 (Ohio 12/1/15):
Holding:  Death sentence was disproportionate where Defendant had “corrosive upbringing” where he “was not taught difference between right and wrong,” mental illness, addiction and limited intellectual ability.

Com. v. Solano, 2015 WL 9283031 (Pa. 2015):
Holding:  Death penalty counsel ineffective in failing to present mitigation regarding abusive childhood and neuropsychological impact on Defendant.

Mays v. State, 2015 WL 9261311 (Tex. App. 2015):
Holding:  Defendant was incompetent to be executed where various lay witnesses described him as mentally ill, and experts found him incompetent.


Detainer Law & Speedy Trial

State ex rel. Scherrer v. Martinez, 2016 WL 145511 (Mo. App. E.D. Jan. 12, 2016):
Even though (1) the Interstate Agreement on Detainers (IAD) applied because Defendant was transferred from federal to state custody for trial, and (2) Defendant personally did not want a continuance, the trial court erred in failing to grant defense counsel a continuance to prepare for death penalty trial; the IAD’s time limits allow a continuance “for good cause shown” and do not require the personal consent of Defendant.
Facts:  Defendant, who was in federal custody, was charged in 2013 with first degree murder.  In August 2015, his then-attorney filed a motion for speedy trial.  In October 2015, Defendant was brought from federal to state custody.  In October 2015, the State indicated it would seek the death penalty.  Current counsel entered the case in late October 2015.  The trial court set a trial date for January 2016.  Counsel moved for a continuance, which the court denied.  Counsel sought a writ of prohibition to order trial court to grant a continuance.
Holding:   Sec. 217.490.3 (the IAD) provides that when a defendant has been transferred from federal to state custody, trial must start within 120 days, but a continuance may be granted “for good cause shown.”  Sec. 217.490.5 provides that if the trial is not held within 120 days, the case must be dismissed with prejudice.  Here, the trial court denied a continuance because it believed it was required to try the case within 120 days.  However, the court ignored the plain language allowing a continuance “for good cause shown.”  The statute does not require Defendant to personally consent.  Here, counsel showed good cause for a continuance because she had only recently received discovery, she had six other first-degree murder cases pending, and her investigator and mitigation specialist were working on the other cases.  Writ granted.  

Com. v. Wallace, 32 N.E.3d 1223 (Mass. 2015):
Holding:  10-year delay between issuance of complaint and arraignment violated Defendant’s constitutional right to speedy trial, where most of the delay occurred while Defendant was in federal custody and State failed to obtain custody of Defendant from the federal Gov’t.

Rowsey v. State, 2015 WL 7770771 (Miss. 2015):
Holding:  Even though Defendant failed to obtain a ruling from the trial court on his denial of speedy trial claim, this did not mean the issue was waived or could only be reviewed for plain error on appeal; rather, Defendant’s failure was a merely “factor” to be considered as part of the speedy trial factors in Barker v. Wingo.

State v. Black, 2015 WL 687488 (Ohio 2015):
Holding:  The term “penal or correctional institution” in Interstate Agreement on Detainers includes county jail, so long as prisoner has begun serving his or her sentence.

People v. Moody, 2015 WL 6594570 (Ill. App. 2015):
Holding:  State violated Speedy Trial Act by charging Defendant with murder 18 months after the initial indictment.


Discovery 

U.S. v. Mackin, 97 Crim. L. Rep. 528, 2015 WL 4190212 (7th Cir. 7/13/15):
Holding:  Defendant granted new trial in felon-in-possession case where before trial Gov’t failed to disclose complete chain of custody information regarding the gun, and Defendant based his defense on the Gov’t not following proper chain of custody; during trial, the Gov’t disclosed the complete chain of custody, but the Gov’t’s error had misled Defendant to believe he had a viable defense.

U.S. v. Binh Tang Vo, 2015 WL 222318 (D.D.C. 2015):
Holding:  Rule 17 that gave Government right to use subpoena duces tecum to obtain certain documents pretrial did not authorize Government to obtain them without court approval and did authorize Government to tell subpoenaed party to send documents directly to U.S. Attorney in lieu of appearing in court.



Com. v. Kostka, 31 N.E.3d 1116 (Mass. 2015):
Holding:  State could not compel non-party twin brother of Defendant to submit to DNA test to determine if he was a fraternal twin or identical twin; twin brother’s DNA did not bear on Defendant’s guilt in a substantial or direct manner, and the absence of twin’s DNA did not impact State’s ability to present its case.  

Caleb Corrothers v. State, 2015 WL 5667468 (Miss. 2015):
Holding:  State was not entitled to reciprocal discovery from Petitioner before Petitioner’s postconviction motion was filed; the State may obtain discovery only after a postconviction petition.

State v. Laux, 2015 WL 2437858 (N.H. 2015):
Holding:  Circuit court had inherent authority to order State to disclose police reports prior to preliminary hearing; even though the purpose of a preliminary hearing is not to provide discovery to a defendant, a defendant must be given an opportunity to contest the existence of probable cause, which may require discovery.

DNA Statute & DNA Issues

U.S. v. Watson, 2015 WL 4153859 (9th Cir. 2015):
Holding:  Even though underwear had been seized at time of crime, the fact that new DNA technology would now allow testing of tiny amounts of semen on the underwear (which was not possible at time of trial) made the semen “newly discovered evidence” under Innocence Protection Act, and rebutted a presumption of untimeliness for a motion for DNA testing.

Com. v. Kostka, 31 N.E.3d 1116 (Mass. 2015):
Holding:  State could not compel non-party twin brother of Defendant to submit to DNA test to determine if he was a fraternal twin or identical twin; twin brother’s DNA did not bear on Defendant’s guilt in a substantial or direct manner, and the absence of twin’s DNA did not impact State’s ability to present its case.  

Com. v. Cowels, 24 N.E.3d 1034 (Mass. 2015):
Holding:  DNA testing, conducted on a previously-tested towel, which showed that blood on the towel did not belong to Defendant, was newly-discovered evidence warranting new trial.

State v. Johnson, 862 N.W.2d 757 (Neb. 2015):
Holding:  DNA testing is not admissible without evidence of statistical significance of the findings; State expert’s testimony that Defendant “cannot be excluded” is irrelevant without evidence of statistical significance; because of the weight jurors will likely give DNA evidence, the value of inconclusive testing is substantially outweighed by the danger that jurors will be unfairly misled.



Phillips v. State, 2015 WL 6472286 (Md. Ct. Spec. App. 2015):
Holding:  DNA analysis conducted per the FBI Quality Assurance Standards may be admissible, but is not automatically admissible.

People v. Collins, 2015 WL 4077176 (N.Y. Supp. 2015):
Holding:  “High sensitivity” DNA analysis was not generally accepted as reliable in the forensic community to analyze small DNA deposits; thus, this type of DNA test is not admissible under Frye.


Double Jeopardy

State v. Brandon, 2016 WL 402196 (Mo. App. E.D. Feb. 2, 2016):
(1) Where (a) Defendant abducted Victim, (b) held her at gunpoint in a car all night while sexually assaulting her, and (c) made her obtain cash, which Defendant stole from her, and then later stole jewelry, Double Jeopardy prohibited conviction for two counts of robbery and corresponding armed criminal action, because there were not two separate instances of robbery; there was only one threat of continuous force against Victim which never ceased all night; (2) Where trial court orally pronounced sentence as “life” but the written judgment stated “Life (999) years,” the oral pronouncement controls, and the case is remanded to remove reference of 999 years from the judgment.
Facts:  Defendant and co-defendants abducted Victim, held her at gunpoint, and drove her around in a car all night, sexually assaulting her.  They made Victim obtain cash, which they stole from her early in the night, and then stole jewelry from her later in the night.  Defendant was convicted of sex offenses, and two separate counts of robbery and corresponding ACA.  He claimed plain error in convicting of two separate counts of robbery.
Holding:  Double Jeopardy analysis here requires determination of whether cumulative punishments were intended by the legislature.  The court examines the unit of prosecution allowed by the robbery statute.  The distinctive characteristic of robbery is violence to the victim.  The unit of prosecution is the person who is subject to the force.  Convicting Defendant of two counts of robbery violated Double Jeopardy.  Defendant held Victim all night.  He forcibly stole cash and later jewelry.  But only one threat of force was made toward Victim, and it never ceased.  Thus, only one count of robbery and ACA can be supported by the facts.

State v. Shelley, 2015 WL 38867433 (Fla. 2015):
Holding:  Double jeopardy prohibits separate convictions for soliciting the consent of a person believed to be the parent of a child to engage in unlawful sex with child, and of traveling to meet child to engage in unlawful sex; legislature did not authorize separate convictions.

Hines v. State, 2015 WL 2393985 (Ind. 2015):
Holding:  State constitution’s double jeopardy clause prohibited convictions for both battery and “criminal confinement,” arising out of a single incident where Defendant hit and pinned victim to wall; there was not different evidence supporting each charge.

Shouse v. Com., 2015 WL 5666019 (Ky. 2015):
Holding:  Crime of leaving a child in a car, causing death, is a carve-out to the offenses of wanton murder and second-degree manslaughter that precludes conviction of the latter two.

Com. v. Traylor, 2015 WL 4459186 (Mass. 2015):
Holding:  Seven convictions for abuse of child based on seven injuries, as opposed to seven different incidents, violated double jeopardy; Legislature did not authorize cumulative convictions and sentences for single incident.

People v. Miller, 97 Crim. L. Rep. 562, 2015 WL 4414311 (Mich. 7/20/15):
Holding:  Conviction for both drunken driving and drunken driving that caused serious physical injury violated double jeopardy; the legislature did not intend to permit conviction for both since the relevant statute contained no authorization for multiple punishments.

In re Moi, 98 Crim. L. Rep. 119 (Wash. 10/29/15):
Holding:  Where Defendant was acquitted at a bench trial of possessing a certain gun, double jeopardy prohibited the State from later prosecuting him for murder on the theory that he shot Victim with that gun; the same issue of ultimate fact was decided in the first trial and the state was collaterally estopped from re-litigating that fact in a second trial; this was true even though the parties agreed to sever the charges and let a judge decide the gun charge and a jury decide the murder charge.

People v. Scott, 2015 WL 7758325 (Ill. App. 2015):
Holding:  Even though Defendant pointed a gun at a pizza delivery person and a passenger in order to steal pizzas from them, this constituted only one act of robbery, not two, under the one-act, one-crime rule.

Com. v. Aldrich, 2015 WL 5021892 (Mass. App. 2015):
Holding:  Attempted larceny is a lesser-included offense of larceny; thus, Defendant could not be convicted of both attempted larceny and larceny for taking currency.

Ex parte Castillo, 2015 WL 3486960 (Tex. App. 2015):
Holding:  Double Jeopardy barred prosecution for burglary after Defendant was acquitted of murder committed in the course of the same burglary.








DWI

Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc Jan. 12, 2016):
(1)  19 CSR 25-30.051.2 (2013) requires that a breath test machine be calibrated using three standard solutions in order for its results to be admissible; and, (2) even though this CSR was amended in 2014 to require only one standard solution, the 2014 version is not retroactive, and the applicable version is the one in effect at the time Driver was tested.   
Facts:  In 2013, Driver was stopped for DWI.  A breath test measured a BAC of .172.  After Director issued its final order revoking Driver’s license based on the results of the breath test, Driver sought a trial de novo.  Driver contended that her breath test results were not admissible because only one standard solution was used to calibrate the breath test machine.  19 CSR 25.30.051.2 (2013) stated that the standard solutions used “shall have a vapor concentration within five present (5%) of the following values:  (A) 0.10%; (B) 0.08% and (C) 0.04%” (emphasis added).  The trial court excluded the results because only one solution was used, not three.  Director appealed.
Holding:  Sec. 577.037 requires that breath tests be performed in accord with DHSS regulations.  19 CSR 25-30.051.2 (2013) used the word “and” regarding the solution.  In conjunction with the word “and,” the plain language of the CSR requires three solutions be used.  DHSS itself indirectly recognized this when it amended the CSR in 2014 to use the word “or” in place of “and.”  The amendment’s use of the word “or” reduced the required number of solutions to one.  But that does not negate the fact that three solutions were required in 2013.  Director argues that the 2014 amendment should be retroactive because it is “procedural.”  But while the rules of evidence govern the procedure for admission of evidence and so the rules in effect at the time of trial are followed, that is an entirely different issue from whether regulations governing how to determine whether a breath machine was validly calibrated at the time it was used to test a driver’s BAC were followed.  The validity of a breath test must be determined and fixed at the time the test is conducted, because it is used as the basis for suspending or revoking a license; this is a substantive effect.  Holding otherwise would also produce absurd results, because different standards of validity would be used at the trial de novo than when the test was given or when the administrative proceedings occurred.  An invalid test cannot be made valid after-the-fact by amending the rules governing validity.  The test results were not admissible.  

Bright v. Molenkamp, 2016 WL 617485 (Mo. App. E.D. Feb. 16, 2016):
Holding:  (1)  Even though Sec. 544.054.1 states that after 10 years a person convicted of a first alcohol-related driving offense may apply “to the court in which he or she pled guilty” for expungement, a “municipal court” is not authorized to hear expungements, because such courts can only hear municipal ordinance violations, Sec. 479.020.1; instead, the expungement petition must be filed in the circuit court in which the municipal division is located; “municipal courts” are divisions of the circuit court, Sec. 489.020.5; (2) Because the “municipal court” did not have jurisdiction to hear the expungement action, the appellate court lacks jurisdiction to hear an appeal from the judgment.  

Gallagher v. Director of Revenue, 2016 WL 720619 (Mo. App. E.D. Feb. 23, 2016) and Hiester v. Director of Revenue, 2016 WL 720675 (Mo. App. E.D. Feb. 23, 2016):
Holding:  19 CSR 25-30.051(5), which requires compressed ethanol-gas standard mixtures used to calibrate breath test machines come from “approved suppliers,” allows admission of results from the supplier Intoximeters Inc., because Intoximeters is an “approved supplier” under 19 CSR 25-30.051(6), even though the gas mixture it supplies was manufactured by Airgas Mid-America.  The regulation uses the word “supplier” rather than “manufacturer.”

State v. Mattix, 2016 WL 880786 (Mo. App. E.D. March 8, 2016):
(1)  19 CSR 25-30.05(2)(2012 version) requires that a breathalyzer be calibrated using three different solutions in order for the results to be admissible; (2) trial court abused discretion in admitting Defendant’s BAC results because the breathalyzer was not calibrated using three methods; and (3) even though Defendant failed field sobriety tests and made incriminating admissions about drinking, Defendant was prejudiced by admission of a .206 BAC result because the prosecutor emphasized this in closing argument and the jury asked about it during deliberations.
Facts:  Defendant was charged with DWI.  He failed various field sobriety tests and made incriminating admissions about drinking.  He was given a breathalyzer test, which showed a .206 BAC.  He was convicted at a jury trial.
Holding:  The trial court abused discretion in admitting the BAC results.  The 2012 version of 19 CSR 25-30.05(2) required that, in order for BAC results to be admissible, the breathalyzer machine had to be calibrated using three different solutions of .10, .08 “and” .04.  (This CSR was subsequently amended to require only one solution).  Here, the machine was calibrated using only one solution.  The CSR applies to both civil and criminal cases.  Thus, the BAC results were not admissible under Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc 2016).  The State contends that even though the BAC results were erroneously admitted, Defendant was not prejudiced because there is other evidence of guilt from the failed field sobriety tests and incriminating admissions.  There is no question that a jury could convict based on the sobriety tests and admissions.  However, the standard of review is whether the erroneously admitted evidence had a material effect on the outcome of trial.  Here, it did, because the prosecutor emphasized the .206 results in closing argument and the jury asked about them during deliberations.  New trial ordered.

Davis v. Director of Revenue, 2016 WL 503252 (Mo. App. S.D. Feb. 9, 2016):
Holding:  (1) 19 CSR 25-30.051.2 (2013) required that three standard solutions be used to calibrate a breath test machine, see Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc Jan. 12, 2016); (2) where, in 2013, the breath test machine used in Driver’s case was calibrated using only one standard solution, the calibration was not valid and Director failed to lay a proper foundation for admission of the breath test results.  Revocation of Driver’s license is reversed. 

Dobson v. McClennen, 2015 WL 7353847 (Ariz. 2015):
Holding:   In charge of driving with a marijuana metabolite in body, a Defendant may establish an affirmative defense by showing that they are a qualified user of medical marijuana under state medical marijuana law, and that the metabolite would not cause impairment.

State v. Barnes, 2015 WL 3473382 (Del. 2015):
Holding:  Even though Truth in Sentencing statute purported to eliminate parole for “all crimes,” the statute did not eliminate parole for DWI offenses where none of the key legislative, executive or judicial backers of the statute had intended that result.

State v. Won, 2015 WL 7574360 (Haw. 2015):
Holding:  Where refusal to consent to BAC test was crime carrying up to 30 days in jail and $1,000 fine, Defendant’s consent to BAC test was not voluntary; he was forced to choose between fundamental constitutional rights.

Com. v. Camblin, 2015 WL 3631943 (Mass. 2015):
Holding:  Trial court should have held a Daubert hearing to determine whether source code of breath test machine functioned in a manner that reliably produced accurate results.

People v. Lopes, 2015 WL 4397765 (Cal. App. 2015):
Holding:  Even though Defendant had prior “felony” DWI as a juvenile and was committed to DWI Youth Program, this was not a “prior violation punished as a felony” that would enhance a later adult DWI charge; the juvenile violation and sentence to the Youth Program was not a true prior felony conviction, even though it was labeled as such.

People v. Valencia, 2015 WL 5725517 (Cal. App. 2015):
Holding:  DWI Defendant-Driver’s refusal to submit to chemical test does not, by itself, constitute resisting, delaying or obstructing a police officer.

State v. Fichtner, 2015 WL 4171399 (Minn. App. 2015):
Holding:  The presence of one or more children in a Defendant’s DWI car constitutes only one aggravating factor, not a separate, stackable factor for each child.

State v. Perry, 2015 WL 869373 (N.J. App. 2015):
Holding:  Statute making it a crime to drive with a suspended license following a DWI did not criminalize driving without reinstatement of the license after the imposed term of suspension had expired.

Navarro v. State, 2015 WL 4103565 (Tex. App. 2015):
Holding:  Use of blood plasma to conduct blood test for DWI was not legally valid because Legislature used the term “blood,” which is different than “plasma.”

Friend v. State, 2015 WL 50260878 (Tex. App. 2015):
Holding:  In DWI case, even though Defendant had executed a Miranda waiver and answered some questions on a police form, he unequivocally invoked his right to silence when he wrote on the form that he was “not saying” in response to questions about alcohol consumption; Officer’s trial testimony that Defendant wrote “not saying” on the form violated Defendant’s right to silence.

State v. Mullen, 2015 WL 1035633 (Wash. App. 2015):
Holding:  Where Defendant’s prior offense was for reckless driving – which may or may not have involved alcohol or drugs – Defendant had 6th Amendment right to a jury finding that the prior offense involved alcohol or drugs before it could be used as an enhancer for a new DWI charge.

Com. v. Myers, 2015 WL 3652667 (Pa. Super. 2015):
Holding:  Where Defendant was arrested in response to a report of a man screaming in an area (and not arrested due to a vehicle incident), but then was rendered unconscious by an intervening event and taken to the hospital, the exigent circumstances exception to the warrant requirement did not allow a warrantless blood draw pursuant to the State’s implied consent law for a DWI offense that Defendant was also believed to have committed.



Escape Rule

State ex rel. Koster v. Oxenhandler, 2016 WL 1039446 (Mo. App. W.D. March 15, 2016):  
(1)  Even though Defendant (Petitioner) had previously been denied habeas relief in another county, Rule 91 does not prohibit a successive habeas petition in a different county where Defendant had been moved; (2) even though the issue on which Defendant obtained habeas relief may not have been pleaded in his petition, Rule 96.01(a) authorizes a court to grant habeas relief “although no petition be presented;” (3) where the trial court ordered an NGRI evaluation before Defendant had filed a notice of intent to rely on NGRI, the trial court erroneously injected the issue of NGRI itself (without having been raised by Defendant) and had no authority to accept the NGRI plea and commit Defendant to DMH; (4) while there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident; (5) although an on-the-record NGRI plea hearing may not be required in every case, it is a “best practice” that is “strongly encouraged” to ensure the plea is knowing and voluntary, to ensure that there is no other defense, and to ensure the defendant understands the consequences of the plea; (6) the “escape rule” does not apply to Rule 91 proceedings, or does not apply here as a matter of discretion; and (7) the trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.
Facts:  In 2004, Defendant was charged with assault.  Subsequently, various DMH reports found him incompetent to proceed.  In 2006, DMH found him competent.  In April 2007, apparently at the request of the court, DMH also prepared a criminal responsibility report which found that Defendant was NGRI at the time of his offense; the report also stated Defendant’s version that the offense was an accident.  On July 9, 2007, various bench notes indicate that Defendant filed notice of intent to rely on NGRI that day, and notice that he had no other defense.  Also on July 9, 2007, bench notes indicate that the court accepted Defendant’s NGRI plea, and committed him to DMH.  In 2011, Defendant escaped from DMH in St. Louis; he was soon recaptured.  While in St. Louis, Defendant sought habeas relief from his NGRI plea in St. Louis, which was denied.  Defendant was transferred to Fulton (Callaway County).  He then sought habeas relief from his NGRI plea in Callaway County.  The habeas court granted relief on multiple grounds.  The habeas court refused to apply the “escape rule.”  The habeas court also awarded “jail time credit” for all time Defendant spent in DMH.  The State appealed.
Holding:  (1)  As an initial matter, the State argues that Defendant’s Callaway petition is precluded because of the decision on the merits in the St. Louis habeas case.  However, Rule 91 does not expressly prohibit the filing of successive habeas petitions in lower courts.  (2)  The State argues that Defendant’s claim was not presented in his petition, but Rule 91.06(a) allows granting of habeas relief even without a petition.  (3)  Although Sec. 552.030 does not require that a NGRI plea be taken in open court on-the-record, and does not require that a Defendant personally sign the notice that he has no other defense, the plea court here violated due process by not following the required order of the statute.  The statute requires that before a court can accept an NGRI plea, (i) the Defendant must first inject the issue by timely filing a notice of intent to rely on NGRI; (ii) thereafter, the trial court must order a criminal responsibility evaluation; (iii) the defendant must have no other defense and must file a written notice to that effect; and (iv) the criminal responsibility evaluation must support the NGRI defense.  Here, the responsibility report was not an authorized pretrial evaluation because it was ordered off-the-record before Defendant had asserted his NGRI defense.  Also, the report did not support the NGRI defense since it contained Defendant’s assertion that the crime was an accident, which was in conflict with Defendant’s written notice that he had no other defense, thus raising an issue whether Defendant had a defense he was not willing to waive.  By requiring Defendant to submit to a criminal responsibility evaluation before he had asserted the NGRI defense, the trial court erroneously injected the defense itself.  The court then accepted the NGRI plea on the very day it was asserted – a procedural impossibility if Secs. 552.020.4 and 552.030.3 are followed, since both sections mandate (and only authorize) the preparation of a responsibility report after the NGRI defense is timely asserted by the accused.  Unless the affirmative defense of NGRI is injected by the accused, the trial court has no authority to acquit of NGRI.  (4)  A defendant can waive the procedural irregularity of a premature responsibility report; however, to preclude later habeas relief, the court and State should make certain that the defendant’s knowing, intelligent and voluntary waiver of the procedural irregularity is demonstrated in the record.  While there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve the doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident.  (5) Though the appellate court does not decide whether an on-the-record NGRI plea is needed in every case, “we strongly encourage the practice.”  An on-the-record inquiry would ensure that the accused’s plea is knowing and voluntary, that he has no other defense, and the he understands the consequences of a plea, including that he may be committed to DMH for longer than a prison term. (6) The “escape rule” does not apply to Rule 91 proceedings, but even if it does, it need not be applied here as a matter of discretion; there is no indication that Defendant’s escape adversely affected the criminal justice system.  (7)  The trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.  Judgment setting aside NGRI plea and remanding case for trial affirmed.

Ethics

Ariz. State Bar Comm. on Rules of Prof. Conduct, Op. 15-01 (June 2015), 97 Crim. L. Rep. 414:  Arizona adopts rule that forbids defense counsel from advising Defendants from entering into plea agreements that waive claims of ineffective counsel, and forbids prosecutors from proposing such deals.
	Editor’s Note:  Missouri Formal Opinion 126 is similar.


Evidence

Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc Jan. 12, 2016):
(1)  19 CSR 25-30.051.2 (2013) requires that a breath test machine be calibrated using three standard solutions in order for its results to be admissible; and, (2) even though this CSR was amended in 2014 to require only one standard solution, the 2014 version is not retroactive, and the applicable version is the one in effect at the time Driver was tested.   
Facts:  In 2013, Driver was stopped for DWI.  A breath test measured a BAC of .172.  After Director issued its final order revoking Driver’s license based on the results of the breath test, Driver sought a trial de novo.  Driver contended that her breath test results were not admissible because only one standard solution was used to calibrate the breath test machine.  19 CSR 25.30.051.2 (2013) stated that the standard solutions used “shall have a vapor concentration within five present (5%) of the following values:  (A) 0.10%; (B) 0.08% and (C) 0.04%” (emphasis added).  The trial court excluded the results because only one solution was used, not three.  Director appealed.
Holding:  Sec. 577.037 requires that breath tests be performed in accord with DHSS regulations.  19 CSR 25-30.051.2 (2013) used the word “and” regarding the solution.  In conjunction with the word “and,” the plain language of the CSR requires three solutions be used.  DHSS itself indirectly recognized this when it amended the CSR in 2014 to use the word “or” in place of “and.”  The amendment’s use of the word “or” reduced the required number of solutions to one.  But that does not negate the fact that three solutions were required in 2013.  Director argues that the 2014 amendment should be retroactive because it is “procedural.”  But while the rules of evidence govern the procedure for admission of evidence and so the rules in effect at the time of trial are followed, that is an entirely different issue from whether regulations governing how to determine whether a breath machine was validly calibrated at the time it was used to test a driver’s BAC were followed.  The validity of a breath test must be determined and fixed at the time the test is conducted, because it is used as the basis for suspending or revoking a license; this is a substantive effect.  Holding otherwise would also produce absurd results, because different standards of validity would be used at the trial de novo than when the test was given or when the administrative proceedings occurred.  An invalid test cannot be made valid after-the-fact by amending the rules governing validity.  The test results were not admissible.  

State v. Hartman, 2016 WL 1019271 (Mo. banc March 15, 2016):
(1)  Where the State alleged that only one person shot Victim, trial court abused discretion in excluding testimony that a person other than Defendant said he (the other person) did the shooting; this was an out-of-court statement that would have exonerated Defendant and it had indicia of reliability; and (2) even though Defendant-Juvenile was convicted of second-degree murder during a “Hart procedure” penalty phase where the jury found LWOP to be inappropriate, Defendant can be tried again for first-degree murder on remand under the “Hart procedure” again.
Facts:  Defendant-Juvenile was charged with first-degree murder.  He was not charged as an accomplice.  He was alleged to have committed the shooting.  The evidence at trial was somewhat conflicting, but was that a group of people went to Victim’s house and Victim was shot.  Various witnesses made plea agreements to testify against Defendant.  The trial court precluded Defendant from calling a Witness to testify that one of the other people who went to the house (“Other Person”) said he (the Other Person) shot Victim.  Defendant was convicted of first-degree murder.  Pursuant to the “Hart procedure,” a penalty phase was held, during which the jury found that life without parole was not appropriate; thus, the trial court vacated the first-degree murder verdict and found Defendant guilty of second-degree murder.
Holding:  Hearsay statements, or out-of-court statements used to prove the truth of the matter asserted, are generally inadmissible.  However, due process requires that such statements be admitted where they exonerate the accused and are made under circumstances providing assurance of reliability.  To meet this test, the statement must be made spontaneously to a close acquaintance shortly after the crime occurred, be corroborated by some evidence in the case, and be self-incriminatory and against interest.  The Other Person’s statements to Witness meet this test.  Other Person made the statements to a friend (Witness) on the night of the murder.  Other witnesses placed Other Person at the scene of the crime.  Other Person’s statements implicate only him (the Other Person).  Defendant denied any participation in the crime.  Had Witness’ testimony been admitted, the jury could have exonerated Defendant.  A new trial is ordered.  On retrial, Defendant can be tried for first-degree murder, but the court must again use the “Hart procedure” because Defendant was a juvenile at the time of the crime, even though he is now an adult.  

State v. Voss, 2016 WL 145727 (Mo. App. E.D. Jan. 12, 2016):
(1) Defendant can be convicted of first-degree involuntary manslaughter for involvement in a death of a Victim from a drug overdose, where Defendant’s reckless conduct caused Victim’s death in that Defendant supplied heroin to Victim, helped Victim ingest it, saw signs that Victim was overdosing, and failed to seek medical attention; (2) trial court abused discretion in penalty phase in admitting hearsay testimony from the mother of a different victim than the one in this case in which she claimed that Defendant had caused her son’s death, too; allowing a mother of a different victim than the one in this case to read a “victim-impact” statement, because this mother was not a family member of the victim in this particular case; allowing Victim’s sister to testify to hearsay that she believed Defendant was involved in five other heroin overdose deaths; and allowing a probation officer to testify to hearsay from a police report that Defendant was involved in another person’s overdose death.  However, the penalty phase testimony was harmless given other admissible penalty phase evidence.
Facts:  Defendant was convicted at a jury trial of first-degree involuntary manslaughter for recklessly causing the heroin overdose death of Victim.  During penalty phase, trial court admitted testimony by various witnesses that Defendant had also caused other people to die of heroin overdoses, though none of those witnesses had personally witnessed this.  The court also allowed a mother of a victim in one of those other alleged deaths to read a victim-impact statement about her son’s death.
Holding:  (1)  It is a matter of first impression in Missouri whether a person can be convicted of first-degree involuntary manslaughter for involvement in a victim’s death from drug overdose.  The involuntary manslaughter statute is not defined in terms of a Defendant’s failure to act, and thus, any duty to act must be otherwise imposed by law.  The comment to Sec. 562.011.4 provides an example of liability for manslaughter based on the failure to perform an act “such as supplying medical assistance to a close relative.”  A Defendant can be criminally liable for a failure to act where “one stands in a certain status relationship to another.”  Here, that standard was met because Defendant created or increased the risk of injury to Victim by providing Victim heroin, helping to prepare it for ingestion, and after observing signs of overdose, leaving Victim alone and not contacting medical help.  This is sufficient evidence from which a reasonable juror could find recklessness, i.e., conscious disregard of risk of death to Victim and such disregard was a gross deviation from what a reasonable person would do in such circumstances.  (2) In penalty phase, “history and character” evidence of prior unadjudicated criminal conduct is admissible under Sec. 557.036.3 if it satisfies the preponderance of evidence standard, which means it must be based on a witness’ “firsthand knowledge” of the unadjudicated criminal conduct.  Here, the witnesses who testified that Defendant had caused other heroin overdose deaths did not have firsthand knowledge of those incidents.  Their knowledge was based on hearsay.  Hearsay testimony is admissible during penalty phase only if it falls within a recognized hearsay exception, which the testimony from these witnesses did not.  With regard to the mother of a victim in a different incident than the one charged who read a victim-impact statement about how her son’s death affected her, this mother-witness was not a victim in the instant case and her statement did not concern the facts of the instant case.  Although Sec. 557.041 does not define the term “victim,” Sec. 595.200(6) provides a definition of “victim” as a direct victim of a crime or family members of a direct victim.   Sec. 557.041.2 allows the “victim of such offense” to make a victim-impact statement in a particular case.  This language only authorizes a victim of the offense at issue (charged offense) to make a statement.  Although this was a close case, the inadmissible evidence was harmless when considered with other admissible penalty phase evidence, particularly damaging admissions made by Defendant.  Howver, courts should be “cautious” about admitting alleged prior unadjudicated conducted.


Richey v. State Farm Mutual Ins. Co., 2016 WL 402264 (Mo. App. E.D. Feb. 2, 2016):
(1)  A prior consistent statement is not hearsay and is admissible if offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive; and (2) a police officer cannot offer an opinion as to the fault of a party to an accident, where officer did not personally witness accident; this is because a jury likely will give undue weight to police testimony; this rule applies regardless of whether officer is testifying as an expert or not.
Facts:  Driver suffered injuries in an accident, and sued Insurer for uninsured motorist coverage.  Driver claimed he was run off the road by an unknown other vehicle.  Insurer’s theory was that Driver made up the claim about the unknown vehicle.  Insurer’s opening statement said that no one ever brought up a “phantom” car until Driver’s lawyer got involved, and then “the phantom gets created.”  The trial court prevented Driver from calling Witnesses to testify that Driver had told them about the unknown car.  Also during trial, a police officer testified that Driver was at fault for the accident.
Holding:  (1) Generally, a witness’ corroborative extrajudicial statements are not admissible, because this would give one party an unfair advantage by presenting the same testimony in multiple forms.  However, where a witness is impeached by acts or statements, prior consistent statements of the witness may be admissible for rehabilitation.  Insurer claims that the trial court correctly excluded Witnesses from testifying because Driver sought to call them before Driver testified.  Insurer argues that Driver’s credibility had yet to be brought into question.  However, a charge of recent fabrication made in opening statement is sufficient to warrant introduction of evidence otherwise classified as hearsay to rebut the fabrication charge.  Whether Appellant personally had yet been impeached was irrelevant.  Trial court abused discretion in excluding Witnesses.  (2)  Missouri courts have uniformly held that a police officer cannot offer an opinion as to who is at fault for an accident that the officer did not witness.  This is because a jury will likely give undue weight to police testimony.  This rule applies regardless of whether the officer is testifying as an expert witness or not.  

State v. Mattix, 2016 WL 880786 (Mo. App. E.D. March 8, 2016):
(1)  19 CSR 25-30.05(2)(2012 version) requires that a breathalyzer be calibrated using three different solutions in order for the results to be admissible; (2) trial court abused discretion in admitting Defendant’s BAC results because the breathalyzer was not calibrated using three methods; and (3) even though Defendant failed field sobriety tests and made incriminating admissions about drinking, Defendant was prejudiced by admission of a .206 BAC result because the prosecutor emphasized this in closing argument and the jury asked about it during deliberations.
Facts:  Defendant was charged with DWI.  He failed various field sobriety tests and made incriminating admissions about drinking.  He was given a breathalyzer test, which showed a .206 BAC.  He was convicted at a jury trial.
Holding:  The trial court abused discretion in admitting the BAC results.  The 2012 version of 19 CSR 25-30.05(2) required that, in order for BAC results to be admissible, the breathalyzer machine had to be calibrated using three different solutions of .10, .08 “and” .04.  (This CSR was subsequently amended to require only one solution).  Here, the machine was calibrated using only one solution.  The CSR applies to both civil and criminal cases.  Thus, the BAC results were not admissible under Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc 2016).  The State contends that even though the BAC results were erroneously admitted, Defendant was not prejudiced because there is other evidence of guilt from the failed field sobriety tests and incriminating admissions.  There is no question that a jury could convict based on the sobriety tests and admissions.  However, the standard of review is whether the erroneously admitted evidence had a material effect on the outcome of trial.  Here, it did, because the prosecutor emphasized the .206 results in closing argument and the jury asked about them during deliberations.  New trial ordered.

Davis v. Director of Revenue, 2016 WL 503252 (Mo. App. S.D. Feb. 9, 2016):
Holding:  (1) 19 CSR 25-30.051.2 (2013) required that three standard solutions be used to calibrate a breath test machine, see Stiers v. Director of Revenue, 2016 WL 143230 (Mo. banc Jan. 12, 2016); (2) where, in 2013, the breath test machine used in Driver’s case was calibrated using only one standard solution, the calibration was not valid and Director failed to lay a proper foundation for admission of the breath test results.  Revocation of Driver’s license is reversed. 

State ex rel. Jackson v. Parker, 2016 WL 1211326 (Mo. App. S.D. March 28, 2016):
(1)  Even though Sec. 492.304 provides that a recording of an alleged child sex victim shall not be admissible if the Interviewer does not testify, the statute contains an exception that the recording is admissible if it qualifies for admission under Sec. 491.075; thus (2) even though Interviewer of child was not available to testify, trial court erred in excluding the video of the interview, because although the video was not admissible under 492.034, it was admissible under 491.075 because the child’s statements had sufficient indicia of reliability.
Facts:  In child sex case, Child was interviewed by a Forensic Interviewer at a Child Advocacy Center.  The interview was video recorded, and observed by other CAC Witnesses.  Subsequently, the Interviewer herself became unavailable.  The trial court held a 491 hearing, and determined that there was sufficient indicia of reliability in the statements made by Child so that the CAC Witnesses to the interview would be able to testify.  However, the court ruled that the video itself would not be admitted due to noncompliance with Sec. 492.304, in that Forensic Interviewer was unavailable to testify.  Sec. 492.304.1(6) provides that a recording of an alleged sex victim under age 14 is admissible if the “person conducting the interview … in the recording is present at the proceeding and available to testify or be cross-examined by either party.”  The State sought a writ of prohibition to allow the video to be admitted at trial.
Holding:  The trial court did not properly apply Secs. 491.075 and 492.304.  Sec. 492.304 provides an alternative, rather than exclusive, procedure for determining admissibility of a recording.  Sec. 492.304.2 provides that if the child does not testify, the recording shall not be admissible “unless the recording qualifies for admission under section 491.075.”  Thus, recordings that do not meet the criteria for admission under Sec. 492.304 may still be admissible if they qualify under 491.075.  Here, the recording was found to be admissible under 491.075.  Writ granted.


Nappi v. Yelich, 97 Crim. L. Rep. 527 (2d Cir. 7/15/15):
Holding:  Where, in felon-in-possession case, Defendant’s defense theory was that his Wife planted gun because she was having an affair with another man, State court unreasonably applied federal law in prohibiting Defendant from cross-examining Wife about that; this denied him right to confront Wife under 6th Amendment.

U.S. v. Mackin, 97 Crim. L. Rep. 528, 2015 WL 4190212 (7th Cir. 7/13/15):
Holding:  Defendant granted new trial in felon-in-possession case where before trial Gov’t failed to disclose complete chain of custody information regarding the gun, and Defendant based his defense on the Gov’t not following proper chain of custody; during trial, the Gov’t disclosed the complete chain of custody, but the Gov’t’s error had misled Defendant to believe he had a viable defense.

U.S. v. West, 2015 WL 9487929 (7th Cir. 2015):
Holding:  Trial court erred in excluding evidence of Defendant’s mental disabilities because they were relevant to the voluntariness of his confession.

U.S. v. Alcantara-Castillo, 2015 WL 3619853 (9th Cir. 2015):
Holding:  Prosecutor’s cross-exam of Defendant by asking him if Officer who testified was “inventing stories” was improper, because it effectively asked Defendant to comment on Officer’s veracity at trial.

U.S. v. Martin, 2015 WL 466855 and 2015 WL 4680424 (9th Cir. 2015):
Holding:  Where Defendant was charged with not reporting income for federal tax purposes, admission of her prior incorrect farm expense deductions for state income tax purposes was improper prior bad acts evidence; there was no relevant connection between Defendant’s awareness of the rules on farm expenses and whether she had knowledge about federal income reporting requirements. 

Dobson v. McClennen, 2015 WL 7353847 (Ariz. 2015):
Holding:   In charge of driving with a marijuana metabolite in body, a Defendant may establish an affirmative defense by showing that they are a qualified user of medical marijuana under state medical marijuana law, and that the metabolite would not cause impairment.

Perez v. People, 2015 WL 3745292 (Colo. 2015):
Holding:  Admission of Defendant’s prior stalking offense for stalking an adult victim by pretending to be a home inspector was more prejudicial than probative to show his intent to commit charged crime of sexual contact with a child, where Defendant had approached child in a car and threatened child to get in; the two offenses were not sufficiently similar to show intent.

Tann v. U.S., 2015 WL 7289640 (D.C. 2015):
Holding:  Probative value of rap lyrics and songs referencing gangs, in prosecution for conspiracy and violent crimes, was not substantially outweighed by the prejudicial effect.

Williams v. State, 98 Crim. L. Rep. 123, 2015 WL 6447736 (Ind. 10/26/15):
Holding:  Where Officer testified that there was “zero doubt in my mind” that Defendant’s hand-to-hand exchange of materials with an informant was a drug transaction, this was inadmissible opinion evidence on the ultimate issue of guilt.

State v. Tyler, 2015 WL 3958498 (Iowa 2015):
Holding:  Medical examiner’s opinion was not sufficiently based on scientific evidence to assist jury, and thus was not admissible, where he admitted that his opinion that a baby’s death was a homicide (by drowning in a bathtub) was primarily based on Defendant’s inconsistent statements given to police and not on the actual autopsy.

Trigg v. Com., 2015 WL 2340355 (Ky. 2015):
Holding:  Defendant’s pre-arrest silence during a search of a residence where drugs were found was not an adoptive admission by silence; the State claimed Defendant’s lack of protest to the search was evidence of guilt; however, Defendant’s lack of protest was not a response to an accusatory or incriminating “statement,” as required under the adoptive admission rule.

Daugherty v. Com., 2015 WL l4967148 (Ky. 2015):
Holding:  Defendant’s due process right to present a defense was violated when court prevented him in murder case from showing that Victim was a convicted felon, and from showing statements Victim made before, during and after the shooting.

Com. v. Camblin, 2015 WL 3631943 (Mass. 2015):
Holding:  Trial court should have held a Daubert hearing to determine whether source code of breath test machine functioned in a manner that reliably produced accurate results.

State v. Expose, 98 Crim. L. Rep. 248, 2015 WL 8343119 (Minn. 12/9/15):
Holding:  Even though psychologists have a duty to warn third-parties of threats by patients, there is no exception to the psychologist-patient privilege for terroristic threats that permits psychologist to testify in court; these concepts are not inconsistent since the psychologist can warn a third-party but still be incompetent to testify in court about matters the patient disclosed in confidence. 

Hartfield v. State, 2015 WL 926972 (Miss. 2015):
Holding:  Even though declarant’s letter said she assisted in disposing of Victim’s body because she was afraid she’d be killed if she didn’t assist, the letter was not admissible under the hearsay exception for statement against penal interest, because the letter was exonerating declarant and placing blame on someone else.

State v. Johnson, 862 N.W.2d 757 (Neb. 2015):
Holding:  DNA testing is not admissible without evidence of statistical significance of the findings; State expert’s testimony that Defendant “cannot be excluded” is irrelevant without evidence of statistical significance; because of the weight jurors will likely give DNA evidence, the value of inconclusive testing is substantially outweighed by the danger that jurors will be unfairly misled.

State v. Jones, 98 Crim. L. Rep. 371 (N.J. 1/20/16):
Holding:  When evaluating the reliability/suggestibility of a showup identification, the court should consider only the reliability/suggestibility of the showup itself, and not extrinsic evidence of the guilt of Defendant.

People v. Ortiz, 2015 WL 8787119 (N.Y. 2015):
Holding:  Trial court erred in allowing Prosecutor to use a statement made by defense counsel at Defendant’s arraignment to attack Defendant’s credibility at trial (trial counsel had stated a fact differently than Defendant did at trial), and then refusing to allow trial counsel to withdraw or declare a mistrial; the Prosecutor caused defense counsel to become an adversary of Defendant, and made it impossible for counsel to admit to the jury that counsel was wrong, moments before she was going to argue for Defendant’s innocence in closing argument.

People v. Pavone, 2015 WL 9089124 (N.Y. 2015):
Holding:  Use of Defendant’s post-arrest silence to impeach his claim that he committed murder under extreme emotional disturbance violated due process. 

State v. Acker, 2015 WL 7737925 (N.D. 2015):
Holding:  Trial court erred in failing to weigh prejudicial impact of admission of Defendant’s prior convictions for sexual assault against their probative value in aggravated assault prosecution; the prior convictions were not harmless because they were referenced three times at trial.

State v. Broadnax, 2015 WL 4099053 (S.C. 2015):
Holding:  Conviction for armed robbery did not involve a crime of dishonesty or false statement, so was not automatically admissible for impeachment purposes without weighing the probative value versus prejudicial effect.

Acosta v. State, 2015 WL 3448864 (Ala. App. 2015):
Holding:  Defendant was denied right to present complete defense when trial court applied hearsay rule to prohibit Officer from testifying to another person’s statement that the other person committed the charged crime; if the other person had been on trial, the statement would have been admissible, so should be admissible in Defendant’s trial.

People v. Morris, 2015 WL 3932754 (Cal. App. 2015):
Holding:  Defendant’s right to a fair trial was violated when State called an excused juror to testify that juror overheard Defendant make incriminating remarks at the courthouse; there was an unacceptable probability that other jurors would be biased toward the testimony since they had served with the juror.



People v. Andrews, 184 Cal. Rptr.3d 183 (Cal. App. 2015):
Holding:  Defendant can assert defense of honest and reasonable mistaken belief as to Victim’s consent in sexually battery trial, where there is substantial evidence to support the defense and it is consistent with the Defendant’s theory of case.

People v. McClelland, 2015 WL 186962 (Colo. App. 2015):
Holding:  Probative value of photos of victim while alive was outweighed by danger of unfair prejudice at trial for murder or reckless manslaughter.

People v. Froehler, 2015 WL 4571431 (Colo. App. 2015):
Holding:  Officer’s testimony about a law-enforcement-developed software program used to search Defendant’s computer was expert testimony, and not admissible as lay testimony; the general public could not be familiar with the software because it is not even available to the public.

People v. Thodos, 2015 WL 5578621 (Ill. App. 2015):
Holding:  Even though Defendant’s religious advisor was not a pastor of a church or a paid clergy member, where the advisor was accredited by a religious denomination, he was covered by the clergy-penitent privilege, which precluded him from being compelled to testify about Defendant’s confession to him.

People v. Fields, 2015 WL 927092 (Ill. App. 2015):
Holding:  Where Defendant’s prior conviction for sex abuse was reversed, this required reversal of his conviction at trial in another sex case where the prior conviction was used as propensity evidence to convict.

Barcroft v. State, 2015 WL 664244 (Ind. App. 2015):
Holding:  In murder prosecution, due process prohibited State from using evidence that Defendant asked to consult an attorney to rebut his claim of insanity. 

People v. Cruz, 2015 WL 3461792 (N.Y. App. 2015):
Holding:  A showup identification conducted one hour after a robbery is not admissible; there were no exigent circumstances requiring a showup.

People v. Days, 2015 WL 5124966 (N.Y. App. 2015):
Holding:  Expert testimony on false confessions should have been allowed.

Navarro v. State, 2015 WL 4103565 (Tex. App. 2015):
Holding:  Use of blood plasma to conduct blood test for DWI was not legally valid because Legislature used the term “blood,” which is different than “plasma.”

Phillips v. State, 2015 WL 3504487 (Tex. App. 2015):
Holding:  Under jailhouse witness rule which requires independent evidence connecting Defendant to a crime and a cautionary jury instruction when Defendant allegedly makes statements “against his interest” to other inmates, the phrase “against interest” applies to any statement adverse to him, not just statements acknowledging guilt; thus, the rule applied where Defendant allegedly asked other inmates to lie for him at trial.

Jennings v. Com., 2015 WL 9304493 (Va. App. 2015):
Holding:  Price tags attached to stolen clothes were subject to best evidence rule; thus, State was required to either produce the price tags themselves or explain why they were missing, in order to establish value.

Phillips v. State, 2015 WL 6472286 (Md. Ct. Spec. App. 2015):
Holding:  DNA analysis conducted per the FBI Quality Assurance Standards may be admissible, but is not automatically admissible.

People v. Collins, 2015 WL 4077176 (N.Y. Supp. 2015):
Holding:  “High sensitivity” DNA analysis was not generally accepted as reliable in the forensic community to analyze small DNA deposits; thus, this type of DNA test is not admissible under Frye.

Com. v. Davis, 2015 WL 4550110 (Pa. Super. 2015):
Holding:  The crime-fraud exception to the spousal privilege does not apply in the criminal context; thus, the privilege applied to Defendant’s alleged incriminating statements made to his wife about the charged crime.

Evidentiary Hearing (Rules 24.035 and 29.15)

Pola v. U.S., 2015 WL 690312 (6th Cir. 2015):
Holding:  Even though Defendant’s affidavit seeking an evidentiary hearing was “self-serving,” he was entitled to a hearing to develop an ineffectiveness claim; an affidavit is not incredible just because the asserted facts favor the affiant.

Witthar v. U.S., 2015 WL 4385675 (8th Cir. 2015):
Holding:  Defendant’s affidavit that she instructed her attorney to file a notice of appeal and he refused to do so was sufficient to warrant a hearing on her claim of ineffective counsel, even though her plea agreement contained an appeal waiver, and her attorney denied such a request was ever made.

People v. Tyler, 2015 WL 5316879 (Ill. App. 2015):
Holding:  Pattern of police misconduct that resulted in coerced confessions was similar to Petitioner’s case and warranted evidentiary hearing for Petitioner on his similar police misconduct claim.

People v. Morales, 20 N.Y.S.3d 509 (N.Y. City Crim. Ct. 2015):
Holding:  Defendant was entitled to evidentiary hearing on his claim that plea counsel failed to advise him of immigration consequences; his claim was supported by evidence that his present counsel had been unsuccessful in getting any response from plea counsel.


Experts

Han Tak Lee v. Houtzdale, 2015 WL 4925993 (3d Cir. 2015):
Holding:  Petitioner was entitled to habeas relief where his conviction was based on fire-science (arson) and gas-chromatography evidence that was later discredited in the scientific community.

State v. Tyler, 2015 WL 3958498 (Iowa 2015):
Holding:  Medical examiner’s opinion was not sufficiently based on scientific evidence to assist jury, and thus was not admissible, where he admitted that his opinion that a baby’s death was a homicide (by drowning in a bathtub) was primarily based on Defendant’s inconsistent statements given to police and not on the actual autopsy.

Com. v. Camblin, 2015 WL 3631943 (Mass. 2015):
Holding:  Trial court should have held a Daubert hearing to determine whether source code of breath test machine functioned in a manner that reliably produced accurate results.

People v. Froehler, 2015 WL 4571431 (Colo. App. 2015):
Holding:  Officer’s testimony about a law-enforcement-developed software program used to search Defendant’s computer was expert testimony, and not admissible as lay testimony; the general public could not be familiar with the software because it is not even available to the public.

People v. Days, 2015 WL 5124966 (N.Y. App. 2015):
Holding:  Expert testimony on false confessions should have been allowed.

People v. Collins, 2015 WL 4077176 (N.Y. Supp. 2015):
Holding:  “High sensitivity” DNA analysis was not generally accepted as reliable in the forensic community to analyze small DNA deposits; thus, this type of DNA test is not admissible under Frye.

Ex Post Facto

Hinojosa v. Davey, 98 Crim. L. Rep. 7 (9th Cir. 9/25/15):
Holding:  Statutory change that eliminated “good time” credits for gang members was unconstitutionally ex post facto as applied to prisoners who committed their offenses before the statutory change; the change had the effect of increasing those prisoners’ sentences.

Gilman v. Brown, 2014 WL 9953246 (E.D. Cal. 2014):
Holding:  A ballot initiative which granted Governor power to reverse Parole Board decisions was ex post facto as applied to inmates convicted before passage of the initiative; although the State claimed the initiative merely transferred power from the Parole Board to the Governor, the Governor in practice had reversed 70% of grants of parole, and the ballot summary stated its purpose was to allow Governor to block parole.
Belleau v. Wall, 97 Crim. L. Rep. 739 (E.D. Wis. 9/21/15):
Holding:  Where (1) Defendant was convicted of sex offense in 1994, (2) after he finished his sentence, he was civilly committed as a sexually violent person (SVP), and (3) three years before his SVP release, the State enacted a law requiring lifetime GPS monitoring of those released from SVP commitment, application of GPS law to him was ex post facto since it increased the punishment for the 1994 offense; like probation, parole or supervised release, GPS tracking constitutes “punishment” through technology, not a nonpunitive civil purpose; GPS tracking also implicates 4th Amendment issues.

People v. Trujeque, 2015 WL 3405993 (Cal. 2015):
Holding:  Where charges against Defendant had previously been dismissed, retroactive application of a new statute allowing State to file charges again if the dismissals were due to “excusable neglect” violated ex post facto clause.

Com. v. Rose, 2015 WL 7283338 (Pa. 2015):
Holding:  Where there was a 14-year delay between assault on Victim and Victim’s death, Defendant charged with murder must be sentenced under law in effect at time of the assault; to apply later sentencing laws would be ex post facto.

People v. Rojas, 2015 WL 3826839 (Cal. App. 2015):
Holding:  Even though the information charged Defendant with a child sex crime committed “on or after” the effective date of a new statute, jury instruction which allowed conviction for acts “on or after” a date a year before the new statute took effect violated ex post facto. 

State v. Elward, 2015 WL 238292 (Wis. App. 2015):
Holding:  A $200 DNA surcharge on misdemeanor defendants who committed their crimes before the effective date of the surcharge was a fine, not a fee, and was ex post facto as applied to them; the surcharge bore no relation to the cost of a DNA test because the defendants were not required to take a DNA test, and so the State was receiving money for nothing, which made the surcharge a punishment without any type of regulatory goal.


Expungement

Bright v. Molenkamp, 2016 WL 617485 (Mo. App. E.D. Feb. 16, 2016):
Holding:  (1)  Even though Sec. 544.054.1 states that after 10 years a person convicted of a first alcohol-related driving offense may apply “to the court in which he or she pled guilty” for expungement, a “municipal court” is not authorized to hear expungements, because such courts can only hear municipal ordinance violations, Sec. 479.020.1; instead, the expungement petition must be filed in the circuit court in which the municipal division is located; “municipal courts” are divisions of the circuit court, Sec. 489.020.5; (2) Because the “municipal court” did not have jurisdiction to hear the expungement action, the appellate court lacks jurisdiction to hear an appeal from the judgment.  

J.B. v. State, 2015 WL 1035487 (Ind. App. 2015):
Holding:   Defendant, who was convicted of a misdemeanor but whose conviction was later dismissed upon completion of his sentence, was entitled to expungement of his records; because the Legislature intended to eliminate the stigma of conviction, it would be meaningless if Defendant’s case were dismissed but the public would still have access to the records regarding the conviction.

Extradition

In re Extradition of Ferriolo, 2015 WL 5165244 (M.D. Fla. 2015):
Holding:  Where Italy sought extradition of Defendant, a finding of probable cause to believe Defendant committed crime was precluded by Italy’s failure to submit English translation of relevant criminal statutes.

Eyewitness Identification & Related Issues
(Note:  Indexed under various subjects before 2016; e.g., Evidence, Experts, Jury Instructions, Suppression Issues) 

Com. v. Bastaldo, 2015 WL 3885652 (Mass. 2015):
Holding:  A cross-racial eyewitness jury instruction must be given unless all parties agree there was no cross-racial identification; this avoids the need for the judge to determine if the identification actually was cross-racial or whether jurors might perceive it to be.

State v. Jones, 98 Crim. L. Rep. 371 (N.J. 1/20/16):
Holding:  When evaluating the reliability/suggestibility of a showup identification, the court should consider only the reliability/suggestibility of the showup itself, and not extrinsic evidence of the guilt of Defendant.

People v. Marshall, 2015 WL 9090609 (N.Y. 2015):
Holding:  Court must hold a pretrial hearing to determine if out-of-court identification procedure used by Prosecutor or police was unduly suggestive, regardless of whether the identification was for trial preparation or another purpose.

People v. Cruz, 2015 WL 3461792 (N.Y. App. 2015):
Holding:  A showup identification conducted one hour after a robbery is not admissible; there were no exigent circumstances requiring a showup.

People v. Jackson, 2015 WL 6875461 (N.Y. Sup. 2015):
Holding:  Police identification procedure consisting of a single, unpreserved photo of Defendant taken on Officer’s cell phone and shown to Witness two hours after alleged assault was unduly suggestive.  


Guilty Plea

U.S. v. Ruiz, 97 Crim. L. Rep. 409 (1st Cir. 6/23/15):
Holding:  Fed. Rule 11(d)(1) gives Defendant absolute right to withdraw guilty plea before a judge accepts it, even though Defendant missed the 14-day deadline for objecting to a magistrate’s recommendations.

U.S. v. Newman, 98 Crim. L. Rep. 185 (D.C. Cir. 11/17/15):
Holding:  Even though counsel did not give “wrong” immigration advice to Defendant until after a guilty plea but before sentencing, Defendant was still prejudiced by counsel’s wrong advice because he could have moved to withdraw his guilty plea before sentencing if he had known correct immigration information.

U.S. v. Chan, 97 Crim. L. Rep. 532 (9th Cir. 7/9/15):
Holding:  Even though Padilla is not retroactive, Defendant, whose conviction was final before Padilla, can withdraw her plea due to counsel’s affirmative misrepresentations about immigration consequences; the law at time of Defendant’s plea was clear that counsel can be ineffective for affirmative misrepresentations of any kind that render plea involuntary; case need not be decided on basis of Padilla (failure to warn of immigration consequences) but on law of affirmative misrepresentation.

Almanza-Arenas v. Lynch, 98 Crim. L. Rep. 285 (9th Cir. 12/28/15):
Holding:  Where California vehicle statute criminalized conduct that would both constitute a crime of moral turpitude and would not constitute such a crime, the statute did not categorically create a crime involving moral turpitude; thus, the statute cannot render an alien ineligible for cancellation of removal.

Ariz. State Bar Comm. on Rules of Prof. Conduct, Op. 15-01 (June 2015), 97 Crim. L. Rep. 414:  Arizona adopts rule that forbids defense counsel from advising Defendants from entering into plea agreements that waive claims of ineffective counsel, and forbids prosecutors from proposing such deals.
	Editor’s Note:  Missouri Formal Opinion 126 is similar.

Hollie v. State, 2015 WL 5608239 (Miss. 2015):
Holding:  Where trial court had ordered a competency evaluation for capital Defendant, there was reason to believe such an evaluation was warranted and court should not have accepted Defendant’s guilty plea without doing the evaluation.

Amin v. Superior Court, 2015 WL 3866903 (Cal. App. 2015):
Holding:  Prosecutor who negotiated plea bargain was required to bear risk of any mistake of fact as to what was included in the agreement, and thus, could not move to rescind the agreement later; the agreement resolved all “charged and uncharged” sex incidents described in certain police reports, but prosecutor later sought more charges for some incidents that were described in the reports, but which prosecutor apparently had mistakenly thought were not in the police reports.

People v. McClendon, 2015 WL 5016612 (Ill. App. 2015):
Holding:  Denial of Defendant’s timely and unopposed motion to withdraw guilty plea was not warranted; judicial discretion should not be used to override prosecutorial discretion in the absence of compelling reasons.

State v. Nkiam, 2015 WL 7003416 (N.C. App. 2015):
Holding:  Plea counsel was ineffective in advising Defendant that he faced only a risk of deportation if he pleaded guilty, when deportation was, in fact, presumptively mandatory.

State v. Finley, 2015 WL 5725173 (Wis. App. 2015):
Holding:  Reducing Defendant’s sentence to the maximum he was incorrectly told he faced does not cure violation of Defendant’s due process rights for entering a plea that was not voluntary, knowing and intelligent, because he was misinformed of the maximum punishment.


Immigration & Related Issues

Castaneda v. Souza, 98 Crim. L. Rep. 283 (1st Cir. 12/23/15):
Holding:  The detention mandate in the Immigration and Nationality Act that allows ICE to seize criminal aliens “when the alien is released” on parole or probation cannot be exercised years after the alien had already been released; the Act only authorizes ICE to detain aliens immediately upon release.

Etienne v. Lynch, 98 Crim. L. Rep. 286 (4th Cir. 12/30/15):
Holding:  Alien who was deported in expedited removal proceeding may raise legal arguments on appeal that were not presented in the administrative proceeding; administrative exhaustion doctrine doesn’t apply since an alien subjected to expedited removal isn’t given a realistic opportunity to raise legal claims.

U.S. v. Cisneros-Rodriguez, 98 Crim. L. Rep. 287 (9th Cir. 12/23/15):
Holding:  Alien’s conviction for illegal re-entry vacated because customs agent misled her into waiving her right to counsel at the original removal proceeding by telling her that an attorney would not be able to help her.

Chavez-Solis v. Lynch, 98 Crim. L. Rep. 51 (9th Cir. 10/6/15):
Holding:  Board of Immigration appeals, in considering removal of Defendant, could not consider possession of child pornography under Calif. law to be an aggravated felony because the state statute included a broader range of pornographic depictions than the federal child pornography statute.

Dimaya v. Lynch, 98 Crim. L. Rep. 101 (9th Cir. 10/19/15):
Holding:  The residual clause of the Immigration and Nationality Act that prohibits relief from removal for any immigrant who commits certain listed offenses or “any other offense that is a felony and that, by its nature, involves substantial risk of physical force” is unconstitutionally vague under U.S. v. Johnson (U.S. 2015), which struck down a similar residual clause under ACCA.

U.S. v. Chan, 97 Crim. L. Rep. 532 (9th Cir. 7/9/15):
Holding:  Even though Padilla is not retroactive, Defendant, whose conviction was final before Padilla, can withdraw her plea due to counsel’s affirmative misrepresentations about immigration consequences; the law at time of Defendant’s plea was clear that counsel can be ineffective for affirmative misrepresentations of any kind that render plea involuntary; case need not be decided on basis of Padilla (failure to warn of immigration consequences) but on law of affirmative misrepresentation.

U.S. v. Newman, 98 Crim. L. Rep. 185 (D.C. Cir. 11/17/15):
Holding:  Even though counsel did not give “wrong” immigration advice to Defendant until after a guilty plea but before sentencing, Defendant was still prejudiced by counsel’s wrong advice because he could have moved to withdraw his guilty plea before sentencing if he had known correct immigration information.

Bado v. U.S., 97 Crim. L. Rep. 560 (D.C. 7/16/15):
Holding:  Even though Defendant accused of misdemeanor would generally have no 6th Amendment right to a jury trial, where Defendant faced deportation if convicted, this was a severe penalty that triggered the right to a jury trial.

Zemene v. Clarke, 2015 WL 798753 (Va. 2015):
Holding:  Claim that counsel misadvised Defendant about immigration consequences does not require Defendant to plead that he would have been acquitted if he had gone to trial; test of prejudice is whether he would have rejected pleading guilty or instructed counsel to seek a new plea agreement to avoid immigration consequences.

People v. Martin-Huerta, 2015 WL 2405401 (Colo. App. 2015):
Holding:  Postconviction petitioner’s untimely filing of postconviction petition could be excused, where his claim was that his attorney misadvised him of immigration consequences but he did not discover the adverse immigration consequences until the time for filing a timely petition had expired.

People v. Cesar, 2015 WL 4450401 (N.Y. App. 2015):
Holding:  Even though Defendant was an illegal alien, trial court’s refusal to consider a sentence of probation violated due process and equal protection.

State v. Nkiam, 2015 WL 7003416 (N.C. App. 2015):
Holding:  Plea counsel was ineffective in advising Defendant that he faced only a risk of deportation if he pleaded guilty, when deportation was, in fact, presumptively mandatory.





Indictment & Information

U.S. v. Centeno, 2015 WL 4231582 (3d Cir. 2015):
Holding:  Prosecutor’s rebuttal argument that Defendant could be convicted merely for driving the getaway car, which was incorrect statement of law and contrary to the jury instructions, was a constructive amendment of the grand jury indictment and required reversal.

U.S. v. Martinez, 2015 WL 5155225 (11th Cir. 2015):
Holding:  Failure to allege mens rea for sending a threatening communication rendered incitement fatally deficient in violation of 5th Amendment, because grand jury was not required to find probable cause for each element of offense.

People v. Stapinski, 98 Crim. L. Rep. 50, 2015 WL 5853685 (Ill. 10/8/15):
Holding:  Even though Prosecutor had not previously approved a cooperation agreement with Defendant, where (1) police told Defendant that if he cooperated in a drug investigation by helping arrest other people that then police would not indict him on certain charges and (2) Defendant upheld his part of the deal, Defendant’s right to substantive due process was violated when Prosecutor then charged him; due process requires the State to honor a cooperation agreement whenever a defendant fulfills his portion of the deal and the cooperation involved surrendering constitutional rights.

People v. Espinoza, 98 Crim. L. Rep. 246 (Ill. 12/3/15):
Holding:  An Information which identifies a non-sex crime victim only as a “minor” is insufficient because it does not protect Defendant from double jeopardy in the event of a second prosecution in the future.

State v. King, 97 Crim. L. Rep. 696 (N.M. 9/10/15):
Holding:  Where Officer conveyed offer from Prosecutor to Defendant that if Defendant would produce a murder weapon then Prosecutor would “talk dismissal” about an evidence tampering charge, Defendant was entitled to specific performance of dismissal when he produced weapon; although a “finely-parsed” reading of the phrase “talk dismissal” might mean Prosecutor promised only to “talk” about possibility of dismissal, this was not a fair reading of the phrase in the context of the case.

People v. Afilal, 2015 WL 7431371 (N.Y. 2015):
Holding:  Complaint charging Defendant with marijuana in “public place” was insufficient because it did no more than track statutory language of “public place” in conclusory fashion; it failed to allege sufficient facts to show the “public place” element.

State v. Baxter, 2015 WL 5554645 (Ga. App. 2015):
Holding:  Statutory time limit of 180 days for State to obtain an indictment of a juvenile was a mandatory requirement that could not be waived by the juvenile, since statute uses the word “shall.”


Ineffective Assistance of Counsel

McNeal v. State, 2016 WL 616297  (Mo. App. E.D. Feb. 16, 2016):
Counsel was ineffective in second-degree burglary case in failing to request lesser-included offense instruction for trespassing, where counsel effectively conceded to jurors that Movant was guilty of trespassing; Movant was prejudiced because there is a reasonable probability that he would have been convicted of misdemeanor trespassing instead of felony burglary.
Facts:  Movant was convicted at a jury trial of second degree burglary and misdemeanor stealing for stealing an electric drill from an apartment.  The defense was that although Movant stole the drill, he did not enter the apartment with the intent to steal anything, and thus, was not guilty of second degree burglary, but misdemeanor trespassing instead.  The defense was that Movant used to know the resident of the apartment at issue, and that he had gone to the apartment to collect money he was owed from the resident.  Movant testified that his relationship with the resident was such that he would knock on the door, open it, and call out the resident’s name.  However, unbeknownst to Movant, the resident had since moved from the apartment.  Movant testified he entered the apartment with no intent to steal, but admitted that, once inside, he stole the drill.  At trial, defense counsel questioned a police officer as to whether Movant’s actions could constitute trespassing.  The officer answered yes.  During deliberations, the jury asked whether intent to steal must occur before or after entry into the apartment, but was told only to follow the instructions.  In the postconviction case, counsel testified he did not request a lesser-included offense instruction for trespassing as a matter of strategy, because he thought it was inconsistent with the defense, and also because he thought Movant would be upset by it, even though counsel had not discussed the matter with Movant.
Holding:   If requested, a trespass instruction would have been required here, since, viewing the evidence in the light most favorable to Movant, there is a basis in the evidence for acquitting Movant of the greater offense, and convicting of the lesser.  There is a basis in the evidence to find that although Movant committed trespassing by unlawfully entering the apartment, he did not commit second degree burglary because he did not enter with the intent to steal.  Counsel’s trial strategy must be reasonable.  Because defense counsel effectively conceded Movant’s guilt to trespassing, and conviction as to trespassing would have prevented a felony conviction with an extended term of imprisonment, it was not reasonable trial strategy to not request a lesser-included instruction.  This was not an “all or nothing” situation where counsel was seeking felony conviction or acquittal (which can be a reasonable strategy), because here, counsel was not contending that Movant committed no crime whatsoever.  Movant was prejudiced because there is a reasonable probability the jury would have convicted him of misdemeanor stealing, rather than felony burglary, if the lesser had been submitted.

Hannon v. State, 2016 WL 1085644 (Mo. App. E.D. March 15, 2016):
(1)  Trial counsel was ineffective in failing to investigate school records which would have shown that Victim was in school at time of alleged sex crime, not at home where crime allegedly occurred; and (2) even though appellate court on direct appeal had determined that the school records were not newly-discovered evidence which warranted a new trial because they were not likely to have changed the outcome, the Strickland prejudice standard is not outcome-determinative, but considers whether confidence in the verdict is undermined; Movant satisfied the Strickland standard.  
Facts:  Movant was convicted at trial of a child sex offense alleged to have occurred at Victim’s home “on or about October 3.”  All of the trial witnesses testified that Oct. 3 was the date of the offense because Victim’s Mother suffered a drug overdose the next day.  At sentencing, Movant complained that his trial counsel had not obtained school records showing Victim was in school on Oct. 3, not at home.  On direct appeal, Movant sought a remand on the basis of “newly-discovered” evidence, i.e., the school records, which showed Victim was in school on Oct. 3.  The appellate court held that the school records were not likely to have changed the result of the trial.  The appellate court also held that the crime was charged as occurring “on or about” Oct. 3, and that testimony in child sex cases often contains variations, contradictions and lapses in memory.  Movant subsequently filed a 29.15 motion, which alleged counsel was ineffective in failing to investigate the school records.  The motion court granted relief.  The motion court found trial counsel’s explanation as to why he did not obtain the records to be incredible.  The State appealed.
Holding:    The standard of review requires the appellate court to defer to the motion court’s credibility finding regarding trial counsel.  The motion court found counsel did nothing to investigate the school records.  Strategic decisions can only be made after thorough investigation of the facts.  The State argues that because the appellate court denied a new trial on direct appeal based on the school records claim, Movant cannot “relitigate” this issue as ineffective assistance of counsel.  However, the issue raised on direct appeal was different than the issue of counsel’s ineffectiveness.  The issue now is not counsel’s failure to impeach with the records, but counsel’s inability to reasonably determine whether or not to impeach with the school records (because counsel did not obtain them).  Even though the appellate court on direct appeal held that the school records were “not likely to produce a different result,” the Strickland standard of prejudice is different.  Strickland prejudice is not outcome-determinative, but is whether confidence in the fairness of the proceedings is undermined.  Here, all of the State’s witnesses were certain that the crime took place on Oct. 3.  The school records directly refuted this testimony by showing that Victim was in school, not home, that day.  New trial ordered.

*  Maryland v. Kulbicki, ___ U.S. ___, 136 S.Ct. 2 (U.S. 10/5/15):
Holding:  Counsel was not ineffective in failing to challenge “comparative bullet lead analysis” at Defendant’s trial where trial occurred in 1995, when “comparative bullet lead analysis” was widely accepted; this is true even though “comparative bullet lead analysis” was later discredited and in 1995 there existed one published report discrediting the analysis; the reasonableness of counsel’s actions must be judged from the perspective of the time of counsel’s actions; in the pre-Internet era, counsel was not required to comb through numerous libraries and documents to find a little-known report.

Lynch v. Dolce, 2015 WL 3771891 (2d Cir. 2015):
Holding:  Appellate counsel ineffective by not appealing trial court’s failure to give a mandatory jury instruction; even though counsel raised a sufficiency claim and the instructional claim would not have resulted in discharge, the sufficiency claim was legally weaker.

Bemore v. Chapell, 2015 WL 3559153 (9th Cir. 2015):
Holding:  Counsel was ineffective in failing to investigate mitigating mental health evidence, and Defendant was prejudiced since judge had sentenced Defendant to death but not sentenced a co-Defendant to death because co-Defendant had suffered head trauma.

U.S. v. Chan, 97 Crim. L. Rep. 532 (9th Cir. 7/9/15):
Holding:  Even though Padilla is not retroactive, Defendant, whose conviction was final before Padilla, can withdraw her plea due to counsel’s affirmative misrepresentations about immigration consequences; the law at time of Defendant’s plea was clear that counsel can be ineffective for affirmative misrepresentations of any kind that render plea involuntary; case need not be decided on basis of Padilla (failure to warn of immigration consequences) but on law of affirmative misrepresentation.

Hardwick v. Sec’y, Fla. Dept. of Corrections, 2015 WL 5474275 (11th Cir. 2015):
Holding:  Capital counsel ineffective in failing to investigate turbulent family history, mental/physical abuse, alcohol/drug addiction, and seek evidence to support statutory mitigator that at time of crime, Defendant’s capacity to confirm his conduct to requirements of law was substantially impaired.

Arvelo v. Sec’y Florida Dept. of Corrections, 2015 WL 3609351 (11th Cir. 2015):  
Holding:  State court’s holding that Defendant waived any ineffective assistance of counsel claim merely by pleading guilty was contrary to clearly established federal law.

U.S. v. Newman, 98 Crim. L. Rep. 185 (D.C. Cir. 11/17/15):
Holding:  Even though counsel did not give “wrong” immigration advice to Defendant until after a guilty plea but before sentencing, Defendant was still prejudiced by counsel’s wrong advice because he could have moved to withdraw his guilty plea before sentencing if he had known correct immigration information.

Ariz. State Bar Comm. on Rules of Prof. Conduct, Op. 15-01 (June 2015), 97 Crim. L. Rep. 414:  Arizona adopts rule that forbids defense counsel from advising Defendants from entering into plea agreements that waive claims of ineffective counsel, and forbids prosecutors from proposing such deals.
	Editor’s Note:  Missouri Formal Opinion 126 is similar.

Davis v. Commission of Corrections, 98 Crim. L. Rep. 167, 2015 WL 6909406 (Conn. 11/17/15):
Holding:  Counsel’s agreement to the maximum sentence provided for in a plea agreement, where the agreement allowed counsel to argue for a lower sentence, was a complete breakdown in adversarial process and violated Cronic, 466 U.S. 648 (1984).


Starling v. State, 98 Crim. L. Rep. 269 (Del. 12/14/15):
Holding:  (1)  counsel ineffective in failing to cross-examine a key prosecution Witness about inconsistent statements he made before trial that would have exculpated Defendant; (2) counsel ineffective in failing to show that police threatened to charge Witness with a crime unless he inculpated Defendant, because this would show Witness’ statement was involuntary and possibly inadmissible; and (3) prosecutor violated Brady by telling defense that probation violation proceedings against another Witness were “pending” when they had, in fact, been dismissed, because this could have been used to impeach Witness.

Com. v. Alcide, 2015 WL 4165129 (Mass. 2015):
Holding:  Counsel ineffective in failing to investigate and present evidence that another party committed the shooting, and failing to challenge the eyewitness identification.

State v. Armstrong, 2015 WL 3429316 (Neb. 2015):
Holding:   Attorney was ineffective in allowing defense Witnesses to watch a child forensic interview video in violation of state law, and then agreeing during trial that defense Witnesses should not be allowed to testify because of that, even though attorney had told jury that Witnesses would testify.

People v. Harris, 98 Crim. L. Rep. 226, 2015 WL 7356114 (N.Y. 11/23/15):
Holding:  Counsel was ineffective in failing to assert valid statute of limitations defense for Defendant.

People v. Wright, 97 Crim. L. Rep. 510, 2015 WL 3965732 (N.Y. 7/1/15):
Holding:  Where State DNA expert had testified that the crime scene DNA was did not match a particular person but did not exclude Defendant, counsel was ineffective in failing to object to Prosecutor’s misleading closing argument that Defendant “left his DNA all over the crime” scene; jurors are powerfully swayed by DNA evidence and counsel should have objected to the Prosecutor’s misleading statement of the DNA results.  

People v. Negron, 2015 WL 7355828 (N.Y. 2015):
Holding:  Counsel ineffective in failing to investigate that third-party committed crime.

State v. Pierre, 2015 WL 9107530 (N.J. 2015):
Holding:  Counsel was ineffective in failing to investigate Defendant’s alibi that he was in another State at time of crime.

Com. v. Solano, 2015 WL 9283031 (Pa. 2015):
Holding:  Death penalty counsel ineffective in failing to present mitigation regarding abusive childhood and neuropsychological impact on Defendant.




Com. v. Steckley, 2015 WL 8124153 (Pa. 2015):
Holding:  Where trial counsel failed to inform Defendant of mandatory minimum 25-year sentence if he was convicted at trial, which caused him to reject a 6-year plea offer, counsel was ineffective and Defendant was prejudiced because he would have accepted the 6-year offer.

Director of Dept. of Corrections v. Kozich, 2015 WL 8467614 (Va. 2015):
Holding:  Where judge “invited” defense counsel to file a motion to reconsider sentence prior to the judge’s entry of a written judgment, counsel was ineffective in failing to do so, because judge was indicating that he would reconsider his sentence.

Zemene v. Clarke, 2015 WL 798753 (Va. 2015):
Holding:  Claim that counsel misadvised Defendant about immigration consequences does not require Defendant to plead that he would have been acquitted if he had gone to trial; test of prejudice is whether he would have rejected pleading guilty or instructed counsel to seek a new plea agreement to avoid immigration consequences.

Jones v. State, 2015 WL 2259311 (Fla. App. 2015):
Holding:  Appellate counsel was ineffective in failing to raise a jury instruction issue, where there had been two favorable appellate opinions on the issue before movant’s appeal, and a third favorable opinion prior to the initial appellate brief.

State v. Nkiam, 2015 WL 7003416 (N.C. App. 2015):
Holding:  Plea counsel was ineffective in advising Defendant that he faced only a risk of deportation if he pleaded guilty, when deportation was, in fact, presumptively mandatory.


Interrogation – Miranda – Self-Incrimination – Suppress Statements

In the Interest of J.L.H, Juvenile Officer v. J.L.H., 2016 WL 880561 (Mo. App. W.D. March 8, 2016):
(1)  Where Officer questioned Juvenile about the location of a gun without giving the right-to-silence or other warnings required by Sec. 211.059, Juvenile’s statements must be suppressed; and (2) there is no “public safety” exception to Sec. 211.059. 
Facts:  Officers received a tip that Juvenile may be carrying a gun.  Officers chased Juvenile, caught him and handcuffed him.  Without providing any right-to-silence warnings, Officer asked Juvenile where he threw the gun.  Juvenile made an incriminating statement about the gun.  He was charged with a gun offense.  He filed a motion to suppress statements under Sec. 211.059.  The trial court overruled the motion.  The only evidence at trial connecting Juvenile to the gun was his incriminating statement.
Holding:  Sec. 211.059 provides that when a Juvenile is taken into custody, the Juvenile “shall” be advised before questioning that he has the right to remain silent; that any statement he makes may be used against him; that he has a right to have a parent, guardian or custodian be present; and that he has a right to counsel.  The State argues these warnings were not required here, because there is a “public safety” exception to Sec. 211.059; this is an issue of first impression.  There is a “public safety” exception to Miranda warnings which was recognized in New York v. Quarles, 467 U.S. 649 (1984); there, the Supreme Court allowed questioning about a gun in the absence of Miranda warnings.  However, Sec. 211.059 is independent of federal constitutional decisions.  The Legislature has provided greater protection under Sec. 211.059 than the federal constitution requires.  Sec. 211.059 gives Juveniles broader rights than Miranda does.  E.g., it gives the right to have a parent present at questioning.  Sec. 211.059 was enacted after Quarles; the Legislature could have included a public-safety exception in the statute, but did not.  Missouri courts have not previously addressed what remedy should occur for violation of Sec. 211.059.  However, the Missouri Supreme Court has concluded that violation of similar Juvenile Code provisions constitutes reversible error.  Juvenile’s statements should have been suppressed.  Reversed and remanded for new trial.

U.S. v. West, 2015 WL 9487929 (7th Cir. 2015):
Holding:  Trial court erred in excluding evidence of Defendant’s mental disabilities because they were relevant to the voluntariness of his confession.

Garcia v. Long, 2015 WL 9267557 (9th Cir. 2015):
Holding:  Erroneous admission of Defendant’s statements after he had invoked counsel under Miranda had substantial and injurious effect on jury in rape trial; even though Victim’s testimony was detailed and powerful, it was not corroborated by physical evidence.

Mays v. Clark, 98 Crim. L. Rep. 245 (9th Cir. 12/18/15):
Holding:  (1) Police violated Miranda by not stopping interrogation when Defendant said he wanted to call his father “to get his lawyer to come down here;” this was an unambiguous assertion of right to counsel; (2) police also engaged in “troubling” tactics when they hooked Defendant up to a fake polygraph machine and falsely told him he had failed the polygraph.  But both errors “harmless” under deferential standard of federal habeas review.

Sharp v. Rohling, 97 Crim. L. Rep. 530 (10th Cir. 7/15/15):
Holding:  State court unreasonably determined the facts in finding that Defendant’s confession was voluntary even though she was told she would not go to jail if she confessed; when she asked whether she would go to jail, police said “no, no, no” in an effort to keep her talking.

SEC v. Huang, 97 Crim. L. Rep. 741 (E.D. Pa. 9/23/15):
Holding:  5th Amendment right against self-incrimination prevents Gov’t from forcing Defendant to reveal password to his smartphone.

People v. Elizalde, 2015 WL 3893445 (Cal. 2015):
Holding:  Defendant’s answers about gang affiliation during booking were “custodial interrogation” under Miranda, even though the questions were not asked for investigatory purposes.

In re S.W., 2015 WL 5474170 (D.C. 2015):
Holding:  Where Officer told Juvenile that Officer was protecting him from “the lions,” that “everybody” was saying that Juvenile “did a whole bunch of stuff,” that “they’re gonna try to say that you did it all,” and that he should take the opportunity to “give his version of what happened,” Juvenile’s confession was not voluntary.

In re D.L.H. Jr., 2015 WL 2411927 (Ill. 2015):
Holding:  Even though 9-year-old Juvenile’s father was present during police interrogation and police adopted a conversational tone, Juvenile’s statements were not voluntary where police used child’s fear that his family would go to jail and be taken away to elicit the statements.

Com. v. Libby, 2015 WL 3904617 (Mass. 2015):
Holding:  Defendant’s confession was involuntary where during interrogation after Miranda warnings he said he had no money for an attorney, but police told him that a lawyer would only be appointed at arraignment and lawyers “don’t just come running out and sit in on an interview” and Defendant would have to “call” a lawyer.

State v. DeAngelo, 98 Crim. L. Rep. 72 (N.M. 10/15/15):
Holding:  Under state statute, juveniles under 15 cannot validly Miranda rights unless they can explain to police on the record in their own words what waiver of those rights means; responding “yes” to police questions or signing a waiver form is not sufficient.

Com. v. Cooley, 2015 WL 4068720 (Pa. 2015):
Holding:  Where Parole Officer handcuffed Defendant-parolee and told him he was under investigation for new crimes, he was in custody for Miranda purposes because he would not have felt free to leave.

People v. Bridgeford, 2015 WL 6500857 (Cal. App. 2015):
Holding:  Even though police released Defendant after he had invoked his right to counsel under Miranda, they could not re-arrest him a few hours later and resume interrogation.

People v. Perez, 98 Crim. L. Rep. 337 (Cal. App. 1/8/16):
Holding:  Where police told Defendant that he wouldn’t be charged as long as he was “honest” and told the truth, this was a promise of leniency that rendered his confession involuntary, even though he was well-educated and not mistreated.

Friend v. State, 2015 WL 50260878 (Tex. App. 2015):
Holding:  In DWI case, even though Defendant had executed a Miranda waiver and answered some questions on a police form, he unequivocally invoked his right to silence when he wrote on the form that he was “not saying” in response to questions about alcohol consumption; Officer’s trial testimony that Defendant wrote “not saying” on the form violated Defendant’s right to silence.


“Jail Time” Credit – DOC Time Credit
(Note:  such cases are indexed under “Sentencing Issues” before 2016)

In re Kory v. Gray, 2016 WL 66504 (Mo. App. W.D. Jan. 5, 2016):
(1)  Even though State dismissed prior felony charges and filed a new information charging Incident Crime as a misdemeanor, where Defendant had been held in jail for 532 days on prior felony informations or complaints regarding the same Incident Crime, Defendant was entitled to 532 days jail time credit under 558.031.1, since all the service of jail time was related to the misdemeanor; (2) it would be futile for habeas petitioner (Defendant) to file his habeas petition in lower court where judge had already denied him jail time credit, so Defendant has good cause to file directly in appellate court. 
Facts:  In 2014, Defendant was charged with a felony and incarcerated in jail for a Criminal Incident.  In Summer 2015, the State dismissed the information but filed a new felony complaint the same day about Incident.  In December 2015, the State dismissed the complaint and filed an amended information charging Incident as a misdemeanor.  Defendant pleaded guilty and was sentenced to one year in county jail.  The trial court refused to grant him jail time credit.  He filed a writ of habeas corpus.
Holding:  (1)  Sec. 558.031.1 does not apply only to felony convictions or confinement in DOC; it applies to any confinement following conviction.  558.031.1 provides that a person shall receive jail time credit when the prior time in custody is “related to” the offense.   Time is custody is “related to” a sentence if the inmate could have been free from custody absent the charge.  Here, Defendant would have been free from custody absent the earlier 2014 information and 2015 complaint about same Incident.  The successive charges filed by a single prosecuting entity on the same nuclear of facts resulted in time in custody that was “related to” the ultimate offense of conviction.  (2)  Rule 91.02(a) provides that a habeas petition shall be filed in the circuit court unless good cause is shown to file first in higher court.  Here, Defendant would have had to file his petition in circuit court in front of same judge who denied him jail time credit.  This would be futile.  Thus, Defendant has good cause to file directly in appellate court.  Habeas granted.

State ex rel. Koster v. Oxenhandler, 2016 WL 1039446  (Mo. App. W.D. March 15, 2016):  
(1)  Even though Defendant (Petitioner) had previously been denied habeas relief in another county, Rule 91 does not prohibit a successive habeas petition in a different county where Defendant had been moved; (2) even though the issue on which Defendant obtained habeas relief may not have been pleaded in his petition, Rule 96.01(a) authorizes a court to grant habeas relief “although no petition be presented;” (3) where the trial court ordered an NGRI evaluation before Defendant had filed a notice of intent to rely on NGRI, the trial court erroneously injected the issue of NGRI itself (without having been raised by Defendant) and had no authority to accept the NGRI plea and commit Defendant to DMH; (4) while there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident; (5) although an on-the-record NGRI plea hearing may not be required in every case, it is a “best practice” that is “strongly encouraged” to ensure the plea is knowing and voluntary, to ensure that there is no other defense, and to ensure the defendant understands the consequences of the plea; (6) the “escape rule” does not apply to Rule 91 proceedings, or does not apply here as a matter of discretion; and (7) the trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.
Facts:  In 2004, Defendant was charged with assault.  Subsequently, various DMH reports found him incompetent to proceed.  In 2006, DMH found him competent.  In April 2007, apparently at the request of the court, DMH also prepared a criminal responsibility report which found that Defendant was NGRI at the time of his offense; the report also stated Defendant’s version that the offense was an accident.  On July 9, 2007, various bench notes indicate that Defendant filed notice of intent to rely on NGRI that day, and notice that he had no other defense.  Also on July 9, 2007, bench notes indicate that the court accepted Defendant’s NGRI plea, and committed him to DMH.  In 2011, Defendant escaped from DMH in St. Louis; he was soon recaptured.  While in St. Louis, Defendant sought habeas relief from his NGRI plea in St. Louis, which was denied.  Defendant was transferred to Fulton (Callaway County).  He then sought habeas relief from his NGRI plea in Callaway County.  The habeas court granted relief on multiple grounds.  The habeas court refused to apply the “escape rule.”  The habeas court also awarded “jail time credit” for all time Defendant spent in DMH.  The State appealed.
Holding:  (1)  As an initial matter, the State argues that Defendant’s Callaway petition is precluded because of the decision on the merits in the St. Louis habeas case.  However, Rule 91 does not expressly prohibit the filing of successive habeas petitions in lower courts.  (2)  The State argues that Defendant’s claim was not presented in his petition, but Rule 91.06(a) allows granting of habeas relief even without a petition.  (3)  Although Sec. 552.030 does not require that a NGRI plea be taken in open court on-the-record, and does not require that a Defendant personally sign the notice that he has no other defense, the plea court here violated due process by not following the required order of the statute.  The statute requires that before a court can accept an NGRI plea, (i) the Defendant must first inject the issue by timely filing a notice of intent to rely on NGRI; (ii) thereafter, the trial court must order a criminal responsibility evaluation; (iii) the defendant must have no other defense and must file a written notice to that effect; and (iv) the criminal responsibility evaluation must support the NGRI defense.  Here, the responsibility report was not an authorized pretrial evaluation because it was ordered off-the-record before Defendant had asserted his NGRI defense.  Also, the report did not support the NGRI defense since it contained Defendant’s assertion that the crime was an accident, which was in conflict with Defendant’s written notice that he had no other defense, thus raising an issue whether Defendant had a defense he was not willing to waive.  By requiring Defendant to submit to a criminal responsibility evaluation before he had asserted the NGRI defense, the trial court erroneously injected the defense itself.  The court then accepted the NGRI plea on the very day it was asserted – a procedural impossibility if Secs. 552.020.4 and 552.030.3 are followed, since both sections mandate (and only authorize) the preparation of a responsibility report after the NGRI defense is timely asserted by the accused.  Unless the affirmative defense of NGRI is injected by the accused, the trial court has no authority to acquit of NGRI.  (4)  A defendant can waive the procedural irregularity of a premature responsibility report; however, to preclude later habeas relief, the court and State should make certain that the defendant’s knowing, intelligent and voluntary waiver of the procedural irregularity is demonstrated in the record.  While there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve the doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident.  (5) Though the appellate court does not decide whether an on-the-record NGRI plea is needed in every case, “we strongly encourage the practice.”  An on-the-record inquiry would ensure that the accused’s plea is knowing and voluntary, that he has no other defense, and the he understands the consequences of a plea, including that he may be committed to DMH for longer than a prison term. (6) The “escape rule” does not apply to Rule 91 proceedings, but even if it does, it need not be applied here as a matter of discretion; there is no indication that Defendant’s escape adversely affected the criminal justice system.  (7)  The trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.  Judgment setting aside NGRI plea and remanding case for trial affirmed.

Hinojosa v. Davey, 98 Crim. L. Rep. 7 (9th Cir. 9/25/15):
Holding:  Statutory change that eliminated “good time” credits for gang members was unconstitutionally ex post facto as applied to prisoners who committed their offenses before the statutory change; the change had the effect of increasing those prisoners’ sentences.

In re Stevens, 2015 WL 6688705 (Wash. App. 2015):
Holding:  Washington DOC’s refusal to credit a prisoner for good time served on a concurrent sentence in Idaho, which did not have a good time credit program, violated Equal Protection; prisoner was being treated differently for serving his sentence under the Interstate Agreement on Detainers than prisoners who receive credit under the Interstate Corrections Compact.


Joinder/Severance

*  Kansas v. Carr, 2016 WL 228342, ___ U.S. ___ (U.S. Jan. 20, 2016):
Holding:  (1) The Eighth Amendment does not require that jurors in death penalty cases be instructed that mitigating circumstances need not be proven beyond a reasonable doubt; (2) capital codefendants’ penalty phases need not be severed.  


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

Roberts v. Shaw, 2016 WL 1158239 (Mo. App. S.D. March 23, 2016):
Holding:  (1) A successor judge is without power to render a judgment based on testimony and evidence heard by his predecessor absent a stipulation by the parties allowing the successor judge to decide the case; where there is no stipulation by the parties to allow a successor judge to decide the case, the judge must grant a new trial; and (2) although Rule 79.01 allows a successor judge to perform the duties of a predecessor judge, this applies only “after a verdict is returned or findings of fact are filed” by the predecessor; where there was no verdict or findings by the predecessor, the successor must grant a new trial.

State v. Alqabbaa, 2016 WL 1253847 (Mo. App. S.D. March 30, 2016):
Even though after Prosecutor filed a nolle prosequi, the trial court purported to dismiss the case with prejudice, the trial court had no authority to take any action after the nolle prosequi; thus, trial court erred in dismissing the re-filed case on grounds that it had dismissed the prior case with prejudice.
Facts:  Defendant was charged with various offenses.  On the morning of trial, the State entered an oral nolle prosequi.  The trial court then dismissed the case “with prejudice” on grounds that allowing the State to refile would violate Defendant’s constitutional rights, although the court did not specify which rights.  Later, the State refiled the case.  The trial court granted a motion to dismiss on grounds that the first case was dismissed with prejudice.  The State appealed.
Holding:  Sec. 56.087 allows a prosecutor to dismiss a case without prejudice before double jeopardy has attached.  Once the State dismisses, there is no case before the trial court, and any purported actions by the trial court are nullities.  Here, the trial court was without authority to dismiss with first case “with prejudice,” because the State had already dismissed it.  Thus, it could not rely on that dismissal to dismiss the re-filed case.

U.S. v. Krueger, 2015 WL 6904338 (10th Cir. 2015):
Holding:  Defendant was prejudiced by seizure of evidence in Oklahoma pursuant to a warrant issued by a Kansas magistrate, since the Kansas magistrate lacked authority to issue the warrant.

Sales v. State, 2015 WL 662300 (Ga. 2015):
Holding:  Where trial court stated in voir dire that “this happened in Taylor County,” this impermissibly expressed a judicial opinion on a disputed factual issue at trial (venue).

People v. Stevens, 97 Crim. L. Rep. 450 (Mich. 7/23/15):
Holding:  Where trial judge questioned defense witnesses in a manner that took on the prosecutor’s role, Defendant was denied a fair and impartial judge, and was granted new trial before a different judge; judicial bias is structural error.

North Carolina v. Bartlett, 98 Crim. L. Rep. 9 (N.C. 9/25/15):
Holding:  If a judge before leaving office fails to sign a written order that required deciding a material fact from a suppression hearing, the new judge must rehear the evidence and issue a fresh ruling; this is because a trial judge is in no better position to decide facts from a cold record than appellate court would be.

State v. Brown, 2015 WL 687503 (Ohio 2015):
Holding:  Probate judge does not have authority to issue criminal search warrants.


F.C.L. v. Agustin, 2015 WL 2248175 (Or. 2015):
Holding:  Trial court violated due process and gave overly coercive warnings to Defendant about the risks of testifying falsely, where before Defendant took the stand, trial court warned Defendant that it had already found the State’s witnesses to be credible; a reasonable person in Defendant’s position would believe that the court had abandoned its role as a neutral factfinder and already decided that Defendant was lying if he testified.

State v. Williams, 2015 WL 5061254 (Alaska App. 2015):
Holding:  Even though state statute may give Executive branch the power to initiate criminal contempt proceedings for failing to comply with a court order, the ultimate authority over whether such a charge can proceed lies with the court whose order has been violated; the Executive branch cannot force a court to adjudicate a criminal contempt that the court does not believe is warranted.

People v. Pace, 2015 WL 5316768 (Ill. App. 2015):
Holding:  Where trial judge said at sentencing that he would consider defendant’s “allocution, which he did not avail himself of,” this showed that Defendant was being improperly punished for exercising his right to silence and privilege against self-incrimination at allocution, and warranted resentencing.

People v. McClendon, 2015 WL 5016612 (Ill. App. 2015):
Holding:  Denial of Defendant’s timely and unopposed motion to withdraw guilty plea was not warranted; judicial discretion should not be used to override prosecutorial discretion in the absence of compelling reasons.


Jury Instructions

State v. Zetina-Torres, 2016 WL 792508 (Mo. banc March 1, 2016):
(1) Even though jury was instructed to find Defendant guilty based on an accomplice liability theory, and (2) even though the evidence against Co-Defendant had previously been found insufficient to convict in Co-Defendant’s prior direct appeal, the appellate court reviewing sufficiency of the evidence considers only the legal question whether the statutory elements of the crime were proven, which does not rest on how the jury was instructed; further, Sec. 562.046(1) provides that it is no defense to criminal responsibility of a defendant based upon conduct of another that such other person has been acquitted.
Facts:  Defendant and Co-Defendant were charged with trafficking drugs found in a truck.  Defendant was the driver and Co-Defendant was the passenger.  Co-Defendant was tried and convicted, but on direct appeal, the appellate court found the evidence insufficient to prove that Co-Defendant knew about the drugs.  When Defendant went to trial, the jury was instructed to find Defendant guilty if he acted with Co-Defendant in the crime.
Holding:  Defendant contends that because the jury was instructed on an accomplice liability theory, and because Co-Defendant’s conviction was ultimately vacated, the evidence is insufficient.  The U.S. Supreme Court recently held in Musacchio v. U.S., 2016 WL 280757 (U.S. 2016), that when examining sufficiency, the appellate court considers only the legal question whether the elements of a statute were satisfied; sufficiency review does not rest on how the jury was instructed.  Here, Defendant was charged with acting alone or in concert with Co-Defendant.  There was ample evidence that Defendant knew about the drugs in the truck.  Defendant’s argument that his conviction must be vacated because the Co-Defendant was ultimately discharged is also refuted by Sec. 562.046(1) which provides that it is no defense to criminal responsibility based on conduct of a co-defendant that such co-defendant has been acquitted.   

State v. Blurton, 2016 WL 1019299 (Mo. banc March 15, 2016):
Holding:  There is no plain error in a trial court failing to give a non-mandatory requested instruction that incorrectly states the law, and a trial court is not obligated to correct a non-mandatory instruction (overruling State v. Derenzy, 89 S.W.3d 472 (Mo. banc 2002)).
Discussion:  Derenzy held that, although a trial court’s rejection of an incorrectly worded lesser instruction proffered by defendant was “not error,” the trial court’s failure to correct and submit a properly worded instruction was plain error.  Derenzy relied on Rule 28.02(a), which requires a trial court to “instruct the jury in writing upon all questions of law arising in the case that are necessary for their information in giving the verdict.”  Rule 28.08(a) applies to mandatory instructions, even if not requested by defendant.  The lesser at issue in Derenzy, however, was not an instruction that was necessary, i.e., was not a mandatory instruction.  The rationale applied by the Court in Derenzy to find plain error should apply only when an instruction is mandatory, even when not requested.  A trial court is not obligated to correct and submit non-mandatory instructions.  

State v. Wooten, 2016 WL 145591 (Mo. App. E.D. Jan. 12, 2016):
Jury instruction which allowed conviction for resisting Defendant’s own arrest by “physical interference” was plain error, because Sec. 575.150 does not allow resisting one’s own arrest by “physical interference;” “physical interference” only applies to resisting arrest of a third party.
Facts:  Defendant struggled with officers as they sought to arrest him for a drug offense.  He was convicted at a jury trial of resisting arrest by “physical interference.”
Holding:  Sec. 575.150.1(1) allows conviction for resisting one’s own arrest by “the use of violence or physical force or by fleeing.”  Sec. 575.150.1(2) allows for conviction for resisting arrest of a third person by “the use of violence, physical force or physical interference.”  Under the plain reading of the statute, a defendant may not commit the crime of resisting one’s own arrest through “physical interference.”  This only applies to resisting arrest of third parties.  The instruction here misdirected the jury and relieved the State from its burden of proof.  Reversed and remanded for new trial.

State v. Payne, 2016 WL 796753 (Mo. App. E.D. March 1, 2016):
(1) Although voluntary manslaughter is a lesser included offense of first and second degree murder, Sec. 565.025, it is not a “nested” lesser, i.e., not separated from the greater offense by only one differential element for which the State bears the burden of proof; thus, State v. Jackson, 433 S.W.3d 390 (Mo. banc 2014), which requires a trial court to instruct on “nested” lessers, does not apply; (2) voluntary manslaughter requires Defendant to inject the issue of sudden passion for voluntary manslaughter. 
Facts:  Defendant was convicted of first degree murder.  At trial, the court instructed on second degree murder, but refused an instruction on voluntary manslaughter.  Defendant appealed.
Holding:  Voluntary manslaughter is a lesser offense of first and second degree murder under Sec. 565.025, but it is not a “nested” lesser.  A nested lesser consists of a subset of the greater; for a nested lesser, it is impossible to commit the greater offense without also committing the lesser.  Voluntary manslaughter includes an element not present in first or second degree murder, i.e., the presence of sudden passion from adequate cause.  Also, under Sec. 565.023.2, Defendant bears the burden of injecting sudden passion into a case.  Further, there is no reversible error where instructions for the greater offense and one lesser include offense are given, and Defendant is convicted of the greater; the one exception is where the lesser that was given did not “test” the same element of the greater offense that the refused lesser would have challenged.  Here, the second degree instruction “tested” for the same element of first degree murder, deliberation, that that the voluntary manslaughter would have challenged.  This is because the second degree murder instruction gave the jury an opportunity to find Defendant guilty of a lesser if it refused to find a particular element (deliberation), but the jury nevertheless found the element.  Refusal to give voluntary manslaughter instruction affirmed.

State v. Robinson, 2016 WL 1110487 (Mo. App. E.D. March 22, 2016):
Trial court plainly erred before trial in failing to give the mandatory preliminary instructions -- MAI-CR3d 300.06, 302.01 and 302.02 -- which explain the order of trial, note taking and what constitutes evidence; this was a fundamental failure to instruct the jury, particularly as to what constitutes evidence; (2) even though the trial court attempted to correct its error by giving a “retroactive” version of the instructions later in the trial, this did not cure the error because the instructions were designed to prevent premature bias, and once bias is formed, a juror can no longer be impartial.
Facts:  Before trial, the trial court failed to give the mandatory preliminary instructions explaining the order of trial, note taking, and what constitutes evidence.  When this was discovered later in trial, the trial court attempted to correct the error by modifying the instructions, giving them in the “past tense,” and questioning jurors whether they followed them.
Holding:  The failure to give the instructions was error.  The appellate court does not use an “outcome determinative” test to determine if manifest injustice resulted, however, because manifest injustice is not so narrowly defined.  An “outcome determinative” test precludes consideration of whether the trial court so misdirected or failed to instruct the jury that the verdict was tainted.  The instructions were designed to help jurors based their opinions on evidence; once a juror forms an opinion, they are no longer impartial.  Here, the trial court’s attempt to “retroactively” instruct the jury left many instructions unheard altogether, or instructions so late as to be useless.  Most critical was the failure to instruct before trial as to the definition of evidence.  Neither the judge’s comments and rulings, nor the attorneys arguments and objections, constitute evidence.  New trial ordered.

State v. Seals, 2016 WL 640518  (Mo. App. S.D. Feb. 17, 2016):
Trial court plainly erred in failing to, sua sponte, instruct jury regarding self-defense in second-degree domestic assault case, where Victim at trial recanted her statements to police and testified she began the fight with Defendant.  
Facts:  Defendant and Victim had a fight in a hotel room.  When police arrived, Victim said Defendant had become angry and choked her.  At trial, however, Victim’s testimony contradicted what she told police.  At trial, she testified that she had attacked Defendant.
Holding:  A trial court is required to give a self-defense instruction, sua sponte, if substantial evidence is presented to support the instruction; the evidence is viewed in the light most favorable to Defendant.  Here, there was affirmative testimony from Victim at trial that she had initiated the attack on Defendant.  The self-defense instruction would not have been based simply on a jury’s decision not to believe some of her testimony, but instead on Victim’s affirmative assertion that she attacked Defendant.  

*  Kansas v. Carr, 2016 WL 228342, ___ U.S. ___ (U.S. Jan. 20, 2016):
Holding:  (1) The Eighth Amendment does not require that jurors in death penalty cases be instructed that mitigating circumstances need not be proven beyond a reasonable doubt; (2) capital codefendants’ penalty phases need not be severed. 

*  Musacchio v. United States, 2016 WL 280757, ___ U.S. ___ (U.S. Jan. 25, 2016):
Holding:  (1)  Even though a jury instruction contains an extra element, sufficiency of the evidence should be assessed only against the statutory elements of the charged crime; (2) a statute-of-limitations defense under 18 U.S.C. Sec. 3282(a), the general federal criminal statute of limitations, cannot be raised for the first time on appeal; it must have been raised in the district court in order to be considered on appeal; the issue cannot be considered as plain error.

U.S. v. Mix, 97 Crim. L. Rep. 510 (5th Cir. 6/30/15):
Holding:  New trial granted where jury was exposed to extrinsic evidence in that foreperson overheard a conversation about co-defendants also being charged in the case.
 
U.S. v. Houston, 97 Crim. L. Rep. 502 (6th Cir. 7/9/15):
Holding:  Even though Defendant-inmate said he would kill his lawyer when he got out, trial court erroneously instructed jury to determine Defendant’s intent based on what a “reasonable person” hearing the statement would have thought, instead of Defendant’s subjective intent of criminal wrongdoing; Defendant could have been merely venting his anger.

U.S. v. Lapier, 2015 WL 4664689 (9th Cir. 2015):
Holding:  Even though only one conspiracy was charged, where the evidence at trial showed two conspiracies, this created a real possibility of juror confusion and, thus, a specific unanimity instruction was required.




U.S. v. Makkar, 98 Crim. L. Rep. 200 (10th Cir. 11/23/15):
Holding:  Even though Defendants sold a substance called “Grim Reefer, the jury should not have been instructed that it could infer they had knowledge they were selling JWH-18 from the fact that they were aware that the substance they were selling had marijuana-like effects; just because a drug has similar effects does not mean that Defendants know the chemical structure of the drug they are selling.

U.S. v. Aunspaugh, 97 Crim. L. Rep. 505 (11th Cir. 7/8/15):
Holding:  Even though Defendant-employee received money from a subcontractor, where Defendant claimed this was compensation for work performed rather than a kickback for steering a subcontract to them, this is not honest services fraud unless a bribe or kickback is involved; jury instruction which allowed conviction even without a bribe or kickback was erroneous.

Bado v. U.S., 97 Crim. L. Rep. 560 (D.C. 7/16/15):
Holding:  Even though Defendant accused of misdemeanor would generally have no 6th Amendment right to a jury trial, where Defendant faced deportation if convicted, this was a severe penalty that triggered the right to a jury trial.

Griffin v. State, 2015 WL 1858180 (Fla. 2015):
Holding:  Even though Defendant’s defense was misidentification, Defendant was prejudiced by legally erroneous instruction on manslaughter, because Defendant’s intent was material to what the jury had to consider. 

Watson v. State, 2015 WL 5315650 (Ga. 2015):
Holding:  Offense of sexual battery requires actual proof of Victim’s lack of consent, regardless of Victim’s age; thus, jury should not have been given instruction that underage Victim was not capable of consenting.

Com. v. Bastaldo, 2015 WL 3885652 (Mass. 2015):
Holding:  A cross-racial eyewitness jury instruction must be given unless all parties agree there was no cross-racial identification; this avoids the need for the judge to determine if the identification actually was cross-racial or whether jurors might perceive it to be.

State v. Montoya, 2015 WL 1087060 (N.M. 2015):
Holding:  Reckless child abuse resulting in death of a child was a lesser-included offense of intentional child abuse resulting in death; it was not possible to intentionally commit child abuse without also consciously disregarding a substantial and unjustifiable risk.

People v. Walker, 2015 WL 6455383 (N.Y. 2015):
Holding:  Jury instruction on “initial aggressor” was misleading where Defendant intervened in a fight that had already started between a victim and Defendant’s brother in order to protect brother; instruction should have better explained the law where a Defendant intervenes to prevent harm to another.

People v. Rojas, 2015 WL 3826839 (Cal. App. 2015):
Holding:  Even though the information charged Defendant with a child sex crime committed “on or after” the effective date of a new statute, jury instruction which allowed conviction for acts “on or after” a date a year before the new statute took effect violated ex post facto. 

Rodriguez v. State, 2015 WL 5026063 (Fla. App. 2015):
Holding:  Where Defendant has presented evidence to support a duress theory of defense to underlying felony in felony-murder case, Defendant is entitled to the duress instruction as a defense to felony murder.

Williams v. State, 2015 WL 5158449 (Tex. App. 2015):
Holding:  Jury instruction which allowed conviction without jury being unanimous as to whether the charged sex act involved penetration of Victim’s vagina or anus violated right to unanimous verdict.

Phillips v. State, 2015 WL 3504487 (Tex. App. 2015):
Holding:  Under jailhouse witness rule which requires independent evidence connecting Defendant to a crime and a cautionary jury instruction when Defendant allegedly makes statements “against his interest” to other inmates, the phrase “against interest” applies to any statement adverse to him, not just statements acknowledging guilt; thus, the rule applied where Defendant allegedly asked other inmates to lie for him at trial.


Jury Issues – Batson – Striking of Jurors – Juror Misconduct

State v. Rashad, 2016 WL 1110250 (Mo. App. E.D. March 22, 2016):
Holding:  Even though the State struck two African-American venirepersons who had felony arrests, but did not strike a white venireperson with a felony arrest, where (1) the State claimed the failure to strike the white venireperson was a “mistake” or “oversight,” and (2) the trial court found this explanation credible, appellate court defers to trial court’s credibility determination and finds no Batson violation, especially in light of no other evidence of racial discrimination in case; the final jury included four African-Americans, and the victim, Defendant, and main police investigator were African-American.
	Editor’s Note:  A concurring opinion cites studies showing how purposeful or unconscious racial bias impacts jury selection, cites both USDOJ reports following Ferguson, which found racial disparity in treatment of defendants in St. Louis County, and says “Missouri courts cannot ignore … the growing body of evidence that racial bias, whether purposeful or unconscious, impacts jury selection to the detriment of citizens of color and the integrity of our justice system.”  

*  Hurst v. Florida, 2016 WL 112683, ___ U.S. ___ (U.S. Jan. 12, 2016):
Holding:  The Sixth Amendment requires that a jury, not a judge, find each fact necessary to impose a death sentence; capital sentencing scheme which authorized an advisory sentencing recommendation by a jury, followed by independent fact-finding by a judge, violated Ring.

Garcia-Dorantes v. Warren, 2015 WL 5167025 (6th Cir. 2015):
Holding:  An absolute disparity for African-Americans of 3.45% and 1.66% for Hispanics and a corresponding 42% and 27.64% comparative disparity was sufficient to show violation of fair cross section requirement for selecting venirepersons under 6th Amendment, which was caused by a computer glitch.

Crittenden v. Chappell, 98 Crim. L. Rep. 117, 2015 WL 6445531 (9th Cir. 10/26/15):
Holding:  9th Circuit Batson rule that prosecutor’s strikes are unconstitutional if they are “motivated in substantial part” by race – even if there is also a secondary race-neutral reason – is retroactive.

Shirley v. Yates, 2015 WL 7422606 (9th Cir. 2015):
Holding:  Prosecutor’s reason for striking black venireperson – that he prefers persons with more life experience and education – was not race neutral where prosecutor failed to strike similar white venirepersons.

People v. Leon, 2015 WL 3937629 (Cal. 2015):
Holding:  Even though capital venirepersons wrote on their questionnaires that they would automatically give life, where they also wrote that they would consider both punishments if instructed to do so, trial court erred in striking the venirepersons without questioning them during voir dire.

State v. Auld, 2015 WL 7459130 (Haw. 2015):
Holding:  Defendant was entitled to have a jury find all the necessary facts to support a sentencing enhancement based on prior convictions; jury was required to find that Defendant had a prior, that it was a specifically enumerated prior, that it occurred within a certain time frame, and that Defendant was represented by counsel or waived counsel.

Brewer v. Com., 2015 WL 5667020 (Ky. 2015):
Holding:  A “trifurcated” trial with three phases (including two penalty phases) was necessary to deal with factual issues jury must make regarding guilt and sentencing enhancements.

Futrell v. Com., 2015 WL 5626423 (Ky. 2015):
Holding:  Venireperson, who had previously been represented by Prosecutor and whose son was currently being represented by Prosecutor in unrelated case, should have been struck for cause, even though Venireperson said he would not be biased by this.

People v. Lockridge, 2015 WL 4562293 (Mich. 2015):
Holding:  Sentencing guidelines which increased the mandatory minimum sentence violated 6th Amendment right to jury trial to the extent that they required judge to make factual findings not admitted by Defendant or found by a jury.

People v. Mendez, 2015 WL 6455348 (N.Y. 2015):
Holding:  Where certain recordings admitted during trial were in Spanish and jurors were allowed to use a Spanish-to-English transcript at trial as an aid to understanding the recordings, but the transcripts themselves were not admitted into evidence, the trial court erred in simply telling jurors that the transcripts were not in evidence when the jurors asked for them during deliberations; the jury would need the transcripts to understand the recordings, and the judge had invited them to ask for the transcripts.

Com. v. Hopkins, 2015 WL 3949099 (Pa. 2015):
Holding:  Sentencing statute which increased mandatory minimum sentence for selling drugs within 1000 feet of a school violated Defendant’s 6th Amendment right to fact-finding by a jury because it required judge to make certain fact determinations.

People v. Denard, 2015 WL 7774288 (Cal. App. 2015):
Holding:  Trial court could not rely on the facts stated in probable cause affidavit from Florida to find a prior conviction for “strike” purposes, because the affidavit contained multiple hearsay, Defendant was not ultimately convicted of that offense, and reliance of the affidavit constituted judicial fact-finding in violation of 6th Amendment right to jury trial.

People v. Cisneros, 2015 WL 521878 (Cal. App. 2015):
Holding:  Prosecutor’s explanation that she struck two male jurors because she preferred the next prospective juror was a truism which was not gender-neutral under Batson; whenever counsel exercises a peremptory, counsel prefers the “next” juror, so this cannot be an adequate explanation for striking jurors under Batson.

People v. Johnson, 195 Cal. Rptr.3d 561 (Cal. App. 2015):
Holding:  A court considering whether Defendant made a prima facie showing of good cause to obtain juror information cannot judge credibility based merely on the affidavits submitted with the petitioner for disclosure; rather, the prima facie showing triggers an evidentiary hearing where a court can judge credibility.

People v. Morris, 2015 WL 3932754 (Cal. App. 2015):
Holding:  Defendant’s right to a fair trial was violated when State called an excused juror to testify that juror overheard Defendant make incriminating remarks at the courthouse; there was an unacceptable probability that other jurors would be biased toward the testimony since they had served with the juror.

Melton v. State, 2015 WL 167207 (Tex. App. 2015):
Holding:  Even though the fine that the jury assessed exceeded that permissible by law, trial judge violated right to jury secrecy in deliberations and Defendant’s right to have a jury free from outside influence, when trial judge required jury to deliberate in open court over a new fine amount; the remedy was to remand for a new punishment hearing on the fine only, not the other sentences that were also imposed.


State v. Mullen, 2015 WL 1035633 (Wash. App. 2015):
Holding:  Where Defendant’s prior offense was for reckless driving – which may or may not have involved alcohol or drugs – Defendant had 6th Amendment right to a jury finding that the prior offense involved alcohol or drugs before it could be used as an enhancer for a new DWI charge.

State v. Brown, 2015 WL 5117950 (N.J. Super Ct. App. 2015):
Holding:  Trial court abused its discretion in failing to remove a Juror during deliberations who disclosed racial bias to other jurors and the court; the Juror reported to other jurors and court that she had seen two African-American men in her all-white neighborhood and she believed, without evidence, that this was a sign of possible retaliation by the Defendant, who was African-American.


Juvenile

State v. Hartman, 2016 WL 1019271 (Mo. banc March 15, 2016):
(1)  Where the State alleged that only one person shot Victim, trial court abused discretion in excluding testimony that a person other than Defendant said he (the other person) did the shooting; this was an out-of-court statement that would have exonerated Defendant and it had indicia of reliability; and (2) even though Defendant-Juvenile was convicted of second-degree murder during a “Hart procedure” penalty phase where the jury found LWOP to be inappropriate, Defendant can be tried again for first-degree murder on remand under the “Hart procedure” again.
Facts:  Defendant-Juvenile was charged with first-degree murder.  He was not charged as an accomplice.  He was alleged to have committed the shooting.  The evidence at trial was somewhat conflicting, but was that a group of people went to Victim’s house and Victim was shot.  Various witnesses made plea agreements to testify against Defendant.  The trial court precluded Defendant from calling a Witness to testify that one of the other people who went to the house (“Other Person”) said he (the Other Person) shot Victim.  Defendant was convicted of first-degree murder.  Pursuant to the “Hart procedure,” a penalty phase was held, during which the jury found that life without parole was not appropriate; thus, the trial court vacated the first-degree murder verdict and found Defendant guilty of second-degree murder.
Holding:  Hearsay statements, or out-of-court statements used to prove the truth of the matter asserted, are generally inadmissible.  However, due process requires that such statements be admitted where they exonerate the accused and are made under circumstances providing assurance of reliability.  To meet this test, the statement must be made spontaneously to a close acquaintance shortly after the crime occurred, be corroborated by some evidence in the case, and be self-incriminatory and against interest.  The Other Person’s statements to Witness meet this test.  Other Person made the statements to a friend (Witness) on the night of the murder.  Other witnesses placed Other Person at the scene of the crime.  Other Person’s statements implicate only him (the Other Person).  Defendant denied any participation in the crime.  Had Witness’ testimony been admitted, the jury could have exonerated Defendant.  A new trial is ordered.  On retrial, Defendant can be tried for first-degree murder, but the court must again use the “Hart procedure” because Defendant was a juvenile at the time of the crime, even though he is now an adult.  

In the Interest of N.R.W., 2016 WL 720634 (Mo. App. E.D. Feb. 23, 2016):
(1)  Even though Juvenile turned 18 before appeal of his adjudication of delinquency was filed, appeal is not moot because his act was a felony and he may be subject to collateral consequences during adulthood from the adjudication; (2) where trial court did not offer counsel to Juvenile or his parents during adjudication hearing, and never obtained a waiver of counsel on the record, Juvenile and parents were denied right to counsel, even though the court appointed an attorney for Juvenile at a later, post-adjudication stage before sending Juvenile to DYS.
Facts:  Juvenile was charged with felony drug possession.  An adjudication hearing was held, at which Juvenile was represented by his Father, who was not an attorney.  No record was made regarding the right to counsel, or waiver of counsel.  Juvenile was found guilty.  Later, when juvenile violated terms of his post-adjudication supervision, the court held a hearing and ordered Juvenile to DYS.  The court appointed counsel for Juvenile at that hearing, but did not appoint counsel for Father, who requested counsel.
Holding:  Juvenile is entitled to counsel in all juvenile court proceedings under Sec. 211.211.1.  After a petition is filed, 211.211.3 requires appointment of counsel unless counsel is knowingly and intelligently waived.  If the record does not disclose a knowing waiver, the presumption arises that it was not.  The State has the burden of showing a valid waiver.  A waiver must be made with an understanding of the nature of the charges, the range of punishment, possible defenses and mitigation, and other relevant circumstances.  Also, there must be a record demonstrating a knowing and intelligent waiver before the waiver takes place.  None of that occurred at the adjudication hearing; thus, reversal is required.  The court also erred in not appointing counsel for Father.  Sec. 211.211.4 allows a child’s custodian to be appointed counsel where the custodian is indigent and requests counsel.  

In the Interest of J.L.H, Juvenile Officer v. J.L.H., 2016 WL 880561 (Mo. App. W.D. March 8, 2016):
(1)  Where Officer questioned Juvenile about the location of a gun without giving the right-to-silence or other warnings required by Sec. 211.059, Juvenile’s statements must be suppressed; and (2) there is no “public safety” exception to Sec. 211.059. 
Facts:  Officers received a tip that Juvenile may be carrying a gun.  Officers chased Juvenile, caught him and handcuffed him.  Without providing any right-to-silence warnings, Officer asked Juvenile where he threw the gun.  Juvenile made an incriminating statement about the gun.  He was charged with a gun offense.  He filed a motion to suppress statements under Sec. 211.059.  The trial court overruled the motion.  The only evidence at trial connecting Juvenile to the gun was his incriminating statement.
Holding:  Sec. 211.059 provides that when a Juvenile is taken into custody, the Juvenile “shall” be advised before questioning that he has the right to remain silent; that any statement he makes may be used against him; that he has a right to have a parent, guardian or custodian be present; and that he has a right to counsel.  The State argues these warnings were not required here, because there is a “public safety” exception to Sec. 211.059; this is an issue of first impression.  There is a “public safety” exception to Miranda warnings which was recognized in New York v. Quarles, 467 U.S. 649 (1984); there, the Supreme Court allowed questioning about a gun in the absence of Miranda warnings.  However, Sec. 211.059 is independent of federal constitutional decisions.  The Legislature has provided greater protection under Sec. 211.059 than the federal constitution requires.  Sec. 211.059 gives Juveniles broader rights than Miranda does.  E.g., it gives the right to have a parent present at questioning.  Sec. 211.059 was enacted after Quarles; the Legislature could have included a public-safety exception in the statute, but did not.  Missouri courts have not previously addressed what remedy should occur for violation of Sec. 211.059.  However, the Missouri Supreme Court has concluded that violation of similar Juvenile Code provisions constitutes reversible error.  Juvenile’s statements should have been suppressed.  Reversed and remanded for new trial.

*  Montgomery v. Louisiana, 2016 WL 280758, ___ U.S. ___ (U.S. Jan. 25, 2016):
Holding:  Miller (holding that automatic life without parole for juveniles is unconstitutional) is retroactive; retroactive application is given to substantive rules of constitutional law, which include rules prohibiting a certain category of punishment for a certain class of defendants because of their status or offense; States are not required to relitigate JLWOP sentences, but may provide juveniles with parole hearings.

McKinley v. Butler, 98 Crim. L. Rep. 306 (7th Cir. 1/4/16):
Holding:  8th Amendment prohibits de facto juvenile LWOP unless judge considers mitigating circumstances; juvenile who received 100 year sentence must be resentenced with consideration of his youth.

In re S.W., 2015 WL 5474170 (D.C. 2015):
Holding:  Where Officer told Juvenile that Officer was protecting him from “the lions,” that “everybody” was saying that Juvenile “did a whole bunch of stuff,” that “they’re gonna try to say that you did it all,” and that he should take the opportunity to “give his version of what happened,” Juvenile’s confession was not voluntary.

In re D.L.H. Jr., 2015 WL 2411927 (Ill. 2015):
Holding:  Even though 9-year-old Juvenile’s father was present during police interrogation and police adopted a conversational tone, Juvenile’s statements were not voluntary where police used child’s fear that his family would go to jail and be taken away to elicit the statements.

State v. Seats, 2015 WL 3930169 (Iowa 2015):
Holding:  Where judge has discretion to sentence juvenile to LWOP, judge must consider mitigating circumstances before doing so.

State v. DeAngelo, 98 Crim. L. Rep. 72 (N.M. 10/15/15):
Holding:  Under state statute, juveniles under 15 cannot validly Miranda rights unless they can explain to police on the record in their own words what waiver of those rights means; responding “yes” to police questions or signing a waiver form is not sufficient.

State v. Boston, 98 Crim. L. Rep. 308 (Nev. 12/31/15):
Holding:  8th Amendment prohibits “functional equivalent” of LWOP for juveniles for non-homicide offenses.

State v. Houston, 2015 WL 773718 (Utah 2015):
Holding:  Even though Juvenile did not preserve his claim that he could not be sentenced to LWOP, the claim was reviewable on appeal under rule allowing court to correct an illegal sentence; this was a legal issue only, that did not require the appellate court to delve into the record or make findings of fact.

People v. Lopes, 2015 WL 4397765 (Cal. App. 2015):
Holding:  Even though Defendant had prior “felony” DWI as a juvenile and was committed to DWI Youth Program, this was not a “prior violation punished as a felony” that would enhance a later adult DWI charge; the juvenile violation and sentence to the Youth Program was not a true prior felony conviction, even though it was labeled as such.

State v. Baxter, 2015 WL 5554645 (Ga. App. 2015):
Holding:  Statutory time limit of 180 days for State to obtain an indictment of a juvenile was a mandatory requirement that could not be waived by the juvenile, since statute uses the word “shall.”


Mental Disease or Defect – Competency – Chapter 552

State ex rel. Koster v. Oxenhandler, 2016 WL 1039446  (Mo. App. W.D. March 15, 2016):  
(1)  Even though Defendant (Petitioner) had previously been denied habeas relief in another county, Rule 91 does not prohibit a successive habeas petition in a different county where Defendant had been moved; (2) even though the issue on which Defendant obtained habeas relief may not have been pleaded in his petition, Rule 96.01(a) authorizes a court to grant habeas relief “although no petition be presented;” (3) where the trial court ordered an NGRI evaluation before Defendant had filed a notice of intent to rely on NGRI, the trial court erroneously injected the issue of NGRI itself (without having been raised by Defendant) and had no authority to accept the NGRI plea and commit Defendant to DMH; (4) while there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident; (5) although an on-the-record NGRI plea hearing may not be required in every case, it is a “best practice” that is “strongly encouraged” to ensure the plea is knowing and voluntary, to ensure that there is no other defense, and to ensure the defendant understands the consequences of the plea; (6) the “escape rule” does not apply to Rule 91 proceedings, or does not apply here as a matter of discretion; and (7) the trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.
Facts:  In 2004, Defendant was charged with assault.  Subsequently, various DMH reports found him incompetent to proceed.  In 2006, DMH found him competent.  In April 2007, apparently at the request of the court, DMH also prepared a criminal responsibility report which found that Defendant was NGRI at the time of his offense; the report also stated Defendant’s version that the offense was an accident.  On July 9, 2007, various bench notes indicate that Defendant filed notice of intent to rely on NGRI that day, and notice that he had no other defense.  Also on July 9, 2007, bench notes indicate that the court accepted Defendant’s NGRI plea, and committed him to DMH.  In 2011, Defendant escaped from DMH in St. Louis; he was soon recaptured.  While in St. Louis, Defendant sought habeas relief from his NGRI plea in St. Louis, which was denied.  Defendant was transferred to Fulton (Callaway County).  He then sought habeas relief from his NGRI plea in Callaway County.  The habeas court granted relief on multiple grounds.  The habeas court refused to apply the “escape rule.”  The habeas court also awarded “jail time credit” for all time Defendant spent in DMH.  The State appealed.
Holding:  (1)  As an initial matter, the State argues that Defendant’s Callaway petition is precluded because of the decision on the merits in the St. Louis habeas case.  However, Rule 91 does not expressly prohibit the filing of successive habeas petitions in lower courts.  (2)  The State argues that Defendant’s claim was not presented in his petition, but Rule 91.06(a) allows granting of habeas relief even without a petition.  (3)  Although Sec. 552.030 does not require that a NGRI plea be taken in open court on-the-record, and does not require that a Defendant personally sign the notice that he has no other defense, the plea court here violated due process by not following the required order of the statute.  The statute requires that before a court can accept an NGRI plea, (i) the Defendant must first inject the issue by timely filing a notice of intent to rely on NGRI; (ii) thereafter, the trial court must order a criminal responsibility evaluation; (iii) the defendant must have no other defense and must file a written notice to that effect; and (iv) the criminal responsibility evaluation must support the NGRI defense.  Here, the responsibility report was not an authorized pretrial evaluation because it was ordered off-the-record before Defendant had asserted his NGRI defense.  Also, the report did not support the NGRI defense since it contained Defendant’s assertion that the crime was an accident, which was in conflict with Defendant’s written notice that he had no other defense, thus raising an issue whether Defendant had a defense he was not willing to waive.  By requiring Defendant to submit to a criminal responsibility evaluation before he had asserted the NGRI defense, the trial court erroneously injected the defense itself.  The court then accepted the NGRI plea on the very day it was asserted – a procedural impossibility if Secs. 552.020.4 and 552.030.3 are followed, since both sections mandate (and only authorize) the preparation of a responsibility report after the NGRI defense is timely asserted by the accused.  Unless the affirmative defense of NGRI is injected by the accused, the trial court has no authority to acquit of NGRI.  (4)  A defendant can waive the procedural irregularity of a premature responsibility report; however, to preclude later habeas relief, the court and State should make certain that the defendant’s knowing, intelligent and voluntary waiver of the procedural irregularity is demonstrated in the record.  While there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve the doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident.  (5) Though the appellate court does not decide whether an on-the-record NGRI plea is needed in every case, “we strongly encourage the practice.”  An on-the-record inquiry would ensure that the accused’s plea is knowing and voluntary, that he has no other defense, and the he understands the consequences of a plea, including that he may be committed to DMH for longer than a prison term. (6) The “escape rule” does not apply to Rule 91 proceedings, but even if it does, it need not be applied here as a matter of discretion; there is no indication that Defendant’s escape adversely affected the criminal justice system.  (7)  The trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.  Judgment setting aside NGRI plea and remanding case for trial affirmed.

U.S. v. Watson, 97 Crim. L. Rep. 563 (4th Cir. 7/17/15):
Holding:  Gov’t cannot involuntarily medicate a Defendant to render him competent for trial if there is not a substantial likelihood that the medication will restore competency.

McManus v. Neal, 2015 WL 667466 (7th Cir. 2015):
Holding:  State court unreasonably applied federal law in finding that Defendant was competent to stand trial where he had panic attacks and was on several psychotropic medications, one of which eliminated memory.  

U.S. v. Kowalczyk, 98 Crim. L. Rep. 142, 2015 WL 6736547 (9th Cir. 11/4/15):
Holding:  A criminal Defendant cannot waive his statutory right to be represented by counsel at a competency hearing, because it is illogical to find that a Defendant whose competency is in question can knowingly and intelligently waive their right to counsel.

Trueblood v. Washington State Dept. of Social and Health Services, 2015 WL 1526548 (W.D. Wash. 2015):
Holding:  The maximum allowable time of incarceration in jail for Defendants suspected of being incompetent and awaiting competency evaluation and restoration is seven days; because jails cannot provide the environment or type of care such Defendants need, due process does not allow jails to hold them more than seven days.

People v. Marquardt, 98 Crim. L. Rep. 372 (Colo. 1/19/16):
Holding:  In order to forcibly increase the dose of antipsychotic medication a civilly committed patient is taking, State must meet the same standard required to involuntarily medicate in the first instance.

Dept. of Children and Families v. State, 2015 WL 5245135 (Fla. 2015):
Holding:  Defendant who could not be restored to competency was entitled to release, where the Legislature had not established any procedure to involuntarily commit him.

Warren v. State, 2015 WL 6119372 (Ga. 2015):
Holding:  Trial court’s findings were insufficient to justify forcible, involuntary medication of Defendant to make him competent to stand trial; court failed to specify what medications were to be given, in what dosages, and for what time period.


Sibug v. State, 2015 WL 7571765 (Md. 2015):
Holding:  Where Defendant had previously been found incompetent, a judicial finding of competency was required for retrial of Defendant; Defendant was still under previous finding of incompetence, and his testimony and evidence presented at retrial should have raised concerns about competency.

Com. v. Bruneau, 97 Crim. L. Rep. 695 (Mass. 8/27/15):
Holding:  Even though Defendant was acquitted based on a verdict of NGRI, he has right to appeal because he is “aggrieved” by a judgment that has harsh consequences.

Hollie v. State, 2015 WL 5608239 (Miss. 2015):
Holding:  Where trial court had ordered a competency evaluation for capital Defendant, there was reason to believe such an evaluation was warranted and court should not have accepted Defendant’s guilty plea without doing the evaluation.

People v. Wingfield, 2014 WL 4776991 (Colo. App. 2014):
Holding:  Competency hearing is a critical stage at which Defendant has due process right to be present.

Barcroft v. State, 2015 WL 664244 (Ind. App. 2015):
Holding:  In murder prosecution, due process prohibited State from using evidence that Defendant asked to consult an attorney to rebut his claim of insanity. 

Mays v. State, 2015 WL 9261311 (Tex. App. 2015):
Holding:  Defendant was incompetent to be executed where various lay witnesses described him as mentally ill, and experts found him incompetent.


Presence at Trial

State v. Chambers, 2016 WL 503030 (Mo. banc Feb. 9, 2016):
(1)  Even though Defendant timely filed his application for change of venue, where he failed to pursue it for nine months and affirmatively told the trial court there were no pending motions in the case until the day before trial, Defendant waived his right to change of venue; and (2) where pro se Defendant voluntarily chose not to attend the trial, he has no 6th Amendment right to be protected from the prejudice that results, but where a pro se Defendant is removed from the courtroom due to disruptive behavior, a different standard may apply, because if the trial continues without counsel, neither Defendant’s nor the Gov’t’s interest will be adequately protected.
Facts:  Defendant, through counsel, filed a timely application for change of venue as of right under Rule 32.03.  Defendant then changed counsel.  For nine months thereafter new counsel, unaware of the venue application, told the court there were no pending motions.  After a continuance motion was denied shortly before trial, counsel then discovered the venue application and sought to invoke it the day before trial.  The trial court found Defendant waived the venue motion by not bringing it to the court’s attention in a timely fashion.  Defendant then discharged counsel, and absented himself from the trial. 
Holding:  (1) Even though Defendant timely filed his change of venue application, a defendant may waive constitutional or statutory rights by implied conduct.  Here, Defendant waived his right to change of venue by not pursuing it for nine months, and affirmatively telling the court there were no pending motions.  This is true even though the second counsel did not know the motion had been filed; it was defense counsel’s responsibility to know the file.  Asserting the change of venue the day before trial was an attempt to circumvent the denial of a continuance; Defendant should not be rewarded for that.  (2)  Regarding whether another of Defendant’s claims is preserved for appeal, Defendant is held to the same standard as an attorney, even though he proceeded pro se and absented himself from the trial.  Where a pro se Defendant voluntarily absents himself from trial, he has no 6th Amendment right to be protected from the prejudice that may result; that’s the case here.  A different standard may apply, however, where a pro se defendant is removed from the courtroom for disruptive behavior.  There, if the trial continues and if counsel is not appointed, neither the Defendant’s nor Gov’t’s interests may be protected.  

Gillespie v. State, 2015 WL 4313591 (Ga. App. 2015):
Holding:  Defendant’s absence from bench conferences during voir dire where several jurors were excused violated his right to be present at trial.

People v. Wingfield, 2014 WL 4776991 (Colo. App. 2014):
Holding:  Competency hearing is a critical stage at which Defendant has due process right to be present.

Privileges


Landis v. Tailwind Sports Corp., 97 Crim. L. Rep. 527 (D.D.C. 7/13/15):
Holding:  Federal court refuses to order law firm to disclose documents about former client bicyclist Lance Armstrong under the crime fraud exception to attorney-client privilege; even though Armstrong admitted to doping, he wasn’t criminally prosecuted.

State v. Expose, 98 Crim. L. Rep. 248, 2015 WL 8343119 (Minn. 12/9/15):
Holding:  Even though psychologists have a duty to warn third-parties of threats by patients, there is no exception to the psychologist-patient privilege for terroristic threats that permits psychologist to testify in court; these concepts are not inconsistent since the psychologist can warn a third-party but still be incompetent to testify in court about matters the patient disclosed in confidence. 

People v. Thodos, 2015 WL 5578621 (Ill. App. 2015):
Holding:  Even though Defendant’s religious advisor was not a pastor of a church or a paid clergy member, where the advisor was accredited by a religious denomination, he was covered by the clergy-penitent privilege, which precluded him from being compelled to testify about Defendant’s confession to him.


Com. v. Davis, 2015 WL 4550110 (Pa. Super. 2015):
Holding:  The crime-fraud exception to the spousal privilege does not apply in the criminal context; thus, the privilege applied to Defendant’s alleged incriminating statements made to his wife about the charged crime.


Prosecutorial Misconduct & Police Misconduct / Police-Related Issues

Long v. Butler, 2015 WL 6500128 (7th Cir. 2015):
Holding:  Prosecutor’s knowing use of perjured Witness testimony violated Napue and warranted habeas relief; state court determination to contrary was unreasonable application of clearly established federal law.

Ariz. State Bar Comm. on Rules of Prof. Conduct, Op. 15-01 (June 2015), 97 Crim. L. Rep. 414:  Arizona adopts rule that forbids defense counsel from advising Defendants from entering into plea agreements that waive claims of ineffective counsel, and forbids prosecutors from proposing such deals.
	Editor’s Note:  Missouri Formal Opinion 126 is similar.

People v. Tyler, 2015 WL 5316879 (Ill. App. 2015):
Holding:  Pattern of police misconduct that resulted in coerced confessions was similar to Petitioner’s case and warranted evidentiary hearing for Petitioner on his similar police misconduct claim.


Public Trial

U.S. v. Negron-Sostre, 2015 WL 3898794 (1st Cir. 2015):
Holding:  Closure of courtroom during voir dire was plain, structural error.

U.S. v. Simmons, 2015 WL 4774969 (6th Cir. 2015):
Holding:  Defendant’s 6th Amendment right to public trial was violated when court excluded three co-defendants from courtroom during a witness’ testimony without making any factual findings to support the exclusion; the Gov’t argued the presence of the three co-defendants might make the witness uncomfortable or feel intimidated, but the court did not make required findings.

Com. v. Jones, 97 Crim. L. Rep. 736 (Mass. 9/21/15):
Holding:  “Rape shield” hearing to determine if Victim’s past sexual history is admissible cannot automatically be closed to  the public; court must balance the factors of  Waller v. Georgia, 467 U.S. 39 (1984) for whether proceedings can be closed.


Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

Watson v. State, 2016 WL 720689 (Mo. App. E.D. Feb. 23, 2016):
Even though judge at sentencing told Defendant/Movant that he had 180 days after delivery to DOC to file a Rule 29.15 motion but did not tell him that the time limit was 90 days after a mandate on appeal, this did not excuse a pro se Form 40 filed more than a year after the mandate.
Facts:  Defendant/Movant was convicted at a trial.  At sentencing, the judge told Movant his postconviction motion would be due 180 days after delivery to the DOC.  Movant had a direct appeal.  Movant filed his pro se Form 40 more than a year after the mandate.  Movant claimed that his motion should be deemed timely because the judge had not informed him of the 90-days-after-mandate time limit at sentencing.
Holding:  The sentencing judge correctly informed Movant of the time limit for a pro se 29.15 motion if there was not a direct appeal, but did not inform Movant of the time limit if there was a direct appeal.  Movant characterizes the judge’s partial advice as “third party interference,” which can excuse a late filing in some instances.  To qualify for third-party interference, however, a Movant must have made initial efforts to comply with the time limits within those time limits.  Here, Movant did nothing to timely file his motion.  He is not free of responsibility in failing to attempt a timely filing.  There is no case law supporting Movant’s claim that the sentencing court’s partially informing him of the time limits constitutes active interference by a third party.  Appeal dismissed for untimely pro se motion.

Hannon v. State, 2016 WL 1085644 (Mo. App. E.D. March 15, 2016):
(1)  Trial counsel was ineffective in failing to investigate school records which would have shown that Victim was in school at time of alleged sex crime, not at home where crime allegedly occurred; and (2) even though appellate court on direct appeal had determined that the school records were not newly-discovered evidence which warranted a new trial because they were not likely to have changed the outcome, the Strickland prejudice standard is not outcome-determinative, but considers whether confidence in the verdict is undermined; Movant satisfied the Strickland standard.  
Facts:  Movant was convicted at trial of a child sex offense alleged to have occurred at Victim’s home “on or about October 3.”  All of the trial witnesses testified that Oct. 3 was the date of the offense because Victim’s Mother suffered a drug overdose the next day.  At sentencing, Movant complained that his trial counsel had not obtained school records showing Victim was in school on Oct. 3, not at home.  On direct appeal, Movant sought a remand on the basis of “newly-discovered” evidence, i.e., the school records, which showed Victim was in school on Oct. 3.  The appellate court held that the school records were not likely to have changed the result of the trial.  The appellate court also held that the crime was charged as occurring “on or about” Oct. 3, and that testimony in child sex cases often contains variations, contradictions and lapses in memory.  Movant subsequently filed a 29.15 motion, which alleged counsel was ineffective in failing to investigate the school records.  The motion court granted relief.  The motion court found trial counsel’s explanation as to why he did not obtain the records to be incredible.  The State appealed.
Holding:    The standard of review requires the appellate court to defer to the motion court’s credibility finding regarding trial counsel.  The motion court found counsel did nothing to investigate the school records.  Strategic decisions can only be made after thorough investigation of the facts.  The State argues that because the appellate court denied a new trial on direct appeal based on the school records claim, Movant cannot “relitigate” this issue as ineffective assistance of counsel.  However, the issue raised on direct appeal was different than the issue of counsel’s ineffectiveness.  The issue now is not counsel’s failure to impeach with the records, but counsel’s inability to reasonably determine whether or not to impeach with the school records (because counsel did not obtain them).  Even though the appellate court on direct appeal held that the school records were “not likely to produce a different result,” the Strickland standard of prejudice is different.  Strickland prejudice is not outcome-determinative, but is whether confidence in the fairness of the proceedings is undermined.  Here, all of the State’s witnesses were certain that the crime took place on Oct. 3.  The school records directly refuted this testimony by showing that Victim was in school, not home, that day.  New trial ordered.

State ex rel. Costello v. Goldman, 2016 WL 1230407 (Mo. App. E.D. March 29, 2016):
Even though Movant was originally charged with two offenses in one case number, where he ultimately had two different trials and direct appeals, the motion court should not have filed his pro se 29.15 motions “together,” but should have recognized that they were two different cases, and treated them as such.
Facts:  Movant was charged with robbery and murder in one case.  However, at his trial, he was found guilty of robbery, but the jury could not reach a verdict on the murder charge.  He was convicted of murder at a later trial.  Because he had two trials, he also had two direct appeals.  The robbery appeal was completed first.  Movant timely filed a pro se 29.15 motion, and counsel filed a timely amended.  The murder appeal was completed second.  When Movant filed his pro se 29.15 motion after the murder appeal, however, the motion court filed it in the robbery case, and regarded it as duplicative and untimely.  Movant sought a writ of mandamus to require the motion court to remove his Form 40 regarding the murder case from the robbery file, and treat it as a timely-filed, separate case.
Holding:    A writ is necessary here to compel the motion court to perform its obligations under Rule 29.15.  The “murder case” Form 40 clearly showed that Movant was seeking relief from his murder conviction, even though the term “murder” was not used; however, Movant used the correct appellate case number and correct date of affirmance on direct appeal for the murder case.  The motion court’s failure to recognize that this was a Form 40 regarding the murder case caused the motion to be mishandled from the outset.  The motion court was required to appoint counsel in this case.  Appellate court rejects the State’s argument that Movant’s “robbery case” counsel had an obligation, sua sponte, to amend the pro se motion in the murder case.  Writ issues to order motion court to remove the “murder case” Form 40 from the “robbery case,” to open a new postconviction case regarding the murder, and to appoint counsel.


In re Kory v. Gray, 2016 WL 66504 (Mo. App. W.D. Jan. 5, 2016):
(1)  Even though State dismissed prior felony charges and filed a new information charging Incident Crime as a misdemeanor, where Defendant had been held in jail for 532 days on prior felony informations or complaints regarding the same Incident Crime, Defendant was entitled to 532 days jail time credit under 558.031.1, since all the service of jail time was related to the misdemeanor; (2) it would be futile for habeas petitioner (Defendant) to file his habeas petition in lower court where judge had already denied him jail time credit, so Defendant has good cause to file directly in appellate court. 
Facts:  In 2014, Defendant was charged with a felony and incarcerated in jail for a Criminal Incident.  In Summer 2015, the State dismissed the information but filed a new felony complaint the same day about Incident.  In December 2015, the State dismissed the complaint and filed an amended information charging Incident as a misdemeanor.  Defendant pleaded guilty and was sentenced to one year in county jail.  The trial court refused to grant him jail time credit.  He filed a writ of habeas corpus.
Holding:  (1)  Sec. 558.031.1 does not apply only to felony convictions or confinement in DOC; it applies to any confinement following conviction.  558.031.1 provides that a person shall receive jail time credit when the prior time in custody is “related to” the offense.   Time is custody is “related to” a sentence if the inmate could have been free from custody absent the charge.  Here, Defendant would have been free from custody absent the earlier 2014 information and 2015 complaint about same Incident.  The successive charges filed by a single prosecuting entity on the same nuclear of facts resulted in time in custody that was “related to” the ultimate offense of conviction.  (2)  Rule 91.02(a) provides that a habeas petition shall be filed in the circuit court unless good cause is shown to file first in higher court.  Here, Defendant would have had to file his petition in circuit court in front of same judge who denied him jail time credit.  This would be futile.  Thus, Defendant has good cause to file directly in appellate court.  Habeas granted.

State ex rel. Royal v. Norman, 2016 WL 215236 (Mo. App. W.D. Jan. 29, 2016):
Habeas relief granted reducing conviction from felony to misdemeanor, where Defendant had pleaded guilty to tampering with a victim in an underlying misdemeanor case; Sec. 575.270.3 makes witness tampering a felony only if the underlying case is a felony.
Facts:  Defendant pleaded guilty to third degree domestic assault, a misdemeanor.  Later, he was charged with the Class C felony of tampering with a victim, involving the victim from the misdemeanor case.  He was ultimately sentenced to seven years for victim tampering.  He sought a writ of habeas corpus.
Holding:  Sec. 575.270.3 provides that witness tampering “is a class C felony if the original charge is a felony.  Otherwise, tampering … is a class A misdemeanor.”  Imposition of a sentence beyond that permitted by the applicable statute may be raised via habeas corpus.  Here, his sentence exceeds that permitted by Sec. 575.270.3.  The lower court is ordered to amend the conviction to a misdemeanor and sentence accordingly.



State ex rel. Koster v. Oxenhandler, 2016 WL 1039446  (Mo. App. W.D. March 15, 2016):  
(1)  Even though Defendant (Petitioner) had previously been denied habeas relief in another county, Rule 91 does not prohibit a successive habeas petition in a different county where Defendant had been moved; (2) even though the issue on which Defendant obtained habeas relief may not have been pleaded in his petition, Rule 96.01(a) authorizes a court to grant habeas relief “although no petition be presented;” (3) where the trial court ordered an NGRI evaluation before Defendant had filed a notice of intent to rely on NGRI, the trial court erroneously injected the issue of NGRI itself (without having been raised by Defendant) and had no authority to accept the NGRI plea and commit Defendant to DMH; (4) while there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident; (5) although an on-the-record NGRI plea hearing may not be required in every case, it is a “best practice” that is “strongly encouraged” to ensure the plea is knowing and voluntary, to ensure that there is no other defense, and to ensure the defendant understands the consequences of the plea; (6) the “escape rule” does not apply to Rule 91 proceedings, or does not apply here as a matter of discretion; and (7) the trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.
Facts:  In 2004, Defendant was charged with assault.  Subsequently, various DMH reports found him incompetent to proceed.  In 2006, DMH found him competent.  In April 2007, apparently at the request of the court, DMH also prepared a criminal responsibility report which found that Defendant was NGRI at the time of his offense; the report also stated Defendant’s version that the offense was an accident.  On July 9, 2007, various bench notes indicate that Defendant filed notice of intent to rely on NGRI that day, and notice that he had no other defense.  Also on July 9, 2007, bench notes indicate that the court accepted Defendant’s NGRI plea, and committed him to DMH.  In 2011, Defendant escaped from DMH in St. Louis; he was soon recaptured.  While in St. Louis, Defendant sought habeas relief from his NGRI plea in St. Louis, which was denied.  Defendant was transferred to Fulton (Callaway County).  He then sought habeas relief from his NGRI plea in Callaway County.  The habeas court granted relief on multiple grounds.  The habeas court refused to apply the “escape rule.”  The habeas court also awarded “jail time credit” for all time Defendant spent in DMH.  The State appealed.
Holding:  (1)  As an initial matter, the State argues that Defendant’s Callaway petition is precluded because of the decision on the merits in the St. Louis habeas case.  However, Rule 91 does not expressly prohibit the filing of successive habeas petitions in lower courts.  (2)  The State argues that Defendant’s claim was not presented in his petition, but Rule 91.06(a) allows granting of habeas relief even without a petition.  (3)  Although Sec. 552.030 does not require that a NGRI plea be taken in open court on-the-record, and does not require that a Defendant personally sign the notice that he has no other defense, the plea court here violated due process by not following the required order of the statute.  The statute requires that before a court can accept an NGRI plea, (i) the Defendant must first inject the issue by timely filing a notice of intent to rely on NGRI; (ii) thereafter, the trial court must order a criminal responsibility evaluation; (iii) the defendant must have no other defense and must file a written notice to that effect; and (iv) the criminal responsibility evaluation must support the NGRI defense.  Here, the responsibility report was not an authorized pretrial evaluation because it was ordered off-the-record before Defendant had asserted his NGRI defense.  Also, the report did not support the NGRI defense since it contained Defendant’s assertion that the crime was an accident, which was in conflict with Defendant’s written notice that he had no other defense, thus raising an issue whether Defendant had a defense he was not willing to waive.  By requiring Defendant to submit to a criminal responsibility evaluation before he had asserted the NGRI defense, the trial court erroneously injected the defense itself.  The court then accepted the NGRI plea on the very day it was asserted – a procedural impossibility if Secs. 552.020.4 and 552.030.3 are followed, since both sections mandate (and only authorize) the preparation of a responsibility report after the NGRI defense is timely asserted by the accused.  Unless the affirmative defense of NGRI is injected by the accused, the trial court has no authority to acquit of NGRI.  (4)  A defendant can waive the procedural irregularity of a premature responsibility report; however, to preclude later habeas relief, the court and State should make certain that the defendant’s knowing, intelligent and voluntary waiver of the procedural irregularity is demonstrated in the record.  While there is no general requirement under Sec. 552.030 that an NGRI plea be on-the-record, an on-the-record inquiry was necessary here to resolve the doubt created by the conflict between Defendant’s assertion that he had no other defense, and the NGRI report itself wherein Defendant claimed the crime was an accident.  (5) Though the appellate court does not decide whether an on-the-record NGRI plea is needed in every case, “we strongly encourage the practice.”  An on-the-record inquiry would ensure that the accused’s plea is knowing and voluntary, that he has no other defense, and the he understands the consequences of a plea, including that he may be committed to DMH for longer than a prison term. (6) The “escape rule” does not apply to Rule 91 proceedings, but even if it does, it need not be applied here as a matter of discretion; there is no indication that Defendant’s escape adversely affected the criminal justice system.  (7)  The trial court was without authority to award “jail time credit,” since Sec. 558.031 makes that an administrative matter, not one for judicial determination.  Judgment setting aside NGRI plea and remanding case for trial affirmed.

Carranza v. U.S., 97 Crim. L. Rep. 559 (2d Cir. 7/21/15):
Holding:  Even though Defendant had a prior habeas petition denied on the merits, his second petition was not a prohibited “successive” one under 2255(h), where the second petition did not seek to set aside his conviction or sentence, but only sought reinstatement of his direct appeal, which had been dismissed allegedly because direct appeal was ineffective in failing to file a brief.

Lewis v. Conn. Com’r of Corrections, 2015 WL 3823858 (2d Cir. 2015):
Holding:  State court unreasonably applied federal law in holding that Defendant was required to exercise due diligence to discover Brady evidence which the State withheld; here, State failed to disclose that its chief witness had previously repeatedly denied knowledge of the murder, that police had coached the witness about the details of the murder, and that police had induced witness to testify falsely to secure his release from custody.
Gonzalez v. U.S., 2015 WL 40385552 (2d Cir. 2015):
Holding:  The one-year period for filing a habeas petition began to run only when district court entered a revised restitution order on remand from the Court of Appeals’ opinion affirming the conviction and sentence but remanding for recalculation of restitution.

In re Com.’s Motion to Appoint Counsel Against or Directed to Defender Ass’n of Philadelphia, 2015 WL 3634888 (3d Cir. 2015):
Holding:   Proceedings brought by State to disqualify federal public defender from representing persons in state postconviction proceedings was preempted by federal law, regardless of whether the public defender was authorized to use Criminal Justice Act grants for state postconviction.

Washington v. Sec’y Pa. Dept. of Corrections, 97 Crim. L. Rep. 691 (3d Cir. 9/1/15):
Holding:  State court unreasonably applied federal law in refusing to look beyond the four corners of a nontestifying co-defendant’s redacted confession in determining whether Confrontation Clause was violated.

Han Tak Lee v. Houtzdale, 2015 WL 4925993 (3d Cir. 2015):
Holding:  Petitioner was entitled to habeas relief where his conviction was based on fire-science (arson) and gas-chromatography evidence that was later discredited in the scientific community.

Fontanez v. O’Brien, 98 Crim. L Rep. 226 (4th Cir. 12/2/15):
Holding:  Petitioner could challenge via federal habeas the way the Bureau of Prisons took money from his inmate account to pay court-ordered restitution; the payments qualified as a challenge to “execution” of sentence for purposes of 28 USC 2241.  

Hatfield v. Osborne, 2015 WL 9213859 (5th Cir. 2015):
Holding:  Even though Defendant’s habeas petition began under Sec. 2241 because he was pretrial (in that he had been held without a valid state court judgment for 30 years), where he was finally tried in state court, he was in custody pursuant to a state court judgment, so Sec. 2254 applied.

In re Chase, 98 Crim. L. Rep. 123 (5th Cir. 10/26/15):
Holding:  Even though Petitioner’s pre-Atkins petition alleged that counsel was ineffective in failing to raise certain intellectual disability claims, Petitioner was not precluded from filing a second post-Atkins petition to allege he cannot be executed due to intellectual disability; the pre-Atkins petition was not the same claim.  

King v. Morgan, 98 Crim. L. Rep. 223, 2015 WL 7729363 (6th Cir. 12/1/15):
Holding:  Where Petitioner had previously filed a habeas petition in which he won sentencing relief and was resentenced, he could file a new habeas petition from the resentencing which attacked the underlying conviction, even though these claims could have been raised in the first habeas petition; the new petition is not a prohibited “second or successive” under AEDPA, because when a successful petition leads to a new judgment, the first petition that follows the new judgment is not “second or successive,” even if it raises claims that could have been raised in the first petition.

Jason v. Clements, 97 Crim. L. Rep. 690 (7th Cir. 9/8/15):
Holding:   (1) Forfeiture by wrongdoing exception requires that Defendant kill victim to prevent her from testifying; thus, even though Wife-Victim wrote letter saying Husband-Defendant wanted to kill her, admission of letter violated Confrontation Clause since Husband did not kill Wife to prevent her from testifying; (2) state court unreasonably applied federal law in deciding admission of letter was harmless because State’s evidence was sufficient to convict without it; harmless error analysis requires consideration of the defense evidence, too, and how the verdict was impacted by admission of the letter.

Ramirez v. U.S., 2015 WL 5011965 (7th Cir. 2015):
Holding:  Defendant was abandoned by postconviction counsel who missed deadline to appeal the denial of his motion to vacate.

Doe v. Ayers, 2015 WL 3389004 (9th Cir. 2015):
Holding:  Petitioner should be allowed to use a pseudonym in the unsealing of his habeas proceeding, because the evidence was about repeated sexual assaults on Petitioner in prison, and there was expert testimony that Petitioner would be further assaulted in prison if his name were known.

Garcia v. Long, 2015 WL 9267557 (9th Cir. 2015):
Holding:  Erroneous admission of Defendant’s statements after he had invoked counsel under Miranda had substantial and injurious effect on jury in rape trial; even though Victim’s testimony was detailed and powerful, it was not corroborated by physical evidence.

Foley v. Biter, 2015 WL 4231283 (9th Cir. 2015):
Holding:  Federal habeas petitioner was abandoned by counsel where counsel failed to communicate with petitioner, threw away petitioner’s letters under the mistaken belief counsel was no longer doing the representation, failed to notify petitioner that his petition was denied, and failed to appeal; this was true even though petitioner waited a long time to try to rectify the situation, because petitioner was under belief caused by counsel that there would be a long delay before receiving a decision from district court.

Crittenden v. Chappell, 98 Crim. L. Rep. 117, 2015 WL 6445531 (9th Cir. 10/26/15):
Holding:  9th Circuit Batson rule that prosecutor’s strikes are unconstitutional if they are “motivated in substantial part” by race – even if there is also a secondary race-neutral reason – is retroactive.

Bastidas v. Chappell, 2015 WL 3972942 (9th Cir. 2015):
Holding:  Denial of Petitioner’s motion to stay and abey his habeas petition while he exhausted a state claim was dispositive as to the unexhausted claim; thus, magistrate judge lacked authority to issue a final order denying the motion absent Petitioner’s consent, but was required to submit a recommendation to district court.
Nettles v. Grounds, 2015 WL 3406160 (9th Cir. 2015):
Holding:   Even though Petitioner’s due process claim challenging a prison disciplinary proceeding would not lead to his immediate release from prison, where he would have his custody level lowered if his claim were successful, the claim was cognizable in federal habeas.

Lee v. Jacquez, 2015 WL 3559125 (9th Cir. 2015):
Holding:  California’s procedural rule that bars consideration of habeas claims that should have been considered on direct appeal was not consistently applied, and thus was inadequate to bar federal habeas review, even though the state rule was applied as much as 21% of the time.

Hogos v. Raemisch, 2015 WL 9466931 (10th Cir. 2015):
Holding:  Even though Petitioner was serving two state life sentences and only challenged one in federal habeas, he satisfied the case or controversy requirement of Article III allowing the federal court to have jurisdiction, because he was challenging his other conviction in state postconviction; thus, his habeas application was a redressable claim, and habeas relief would also affect his custody status in prison and his eligibility for prison programs.   

Arvelo v. Sec’y Florida Dept. of Corrections, 2015 WL 3609351 (11th Cir. 2015):  
Holding:  State court’s holding that Defendant waived any ineffective assistance of counsel claim merely by pleading guilty was contrary to clearly established federal law.

Woodfox v. Cain, 2015 WL 3549787 (M.D. La. 2015):
Holding:   Defendant was entitled to unconditional release as remedy, where Defendant was granted habeas relief due to racial discrimination in selection of jury foreman at trial which took place 40 years ago, and lapse of time prejudiced Defendant’s ability to present a defense because many witnesses were now dead.

Whitaker v. Dunbar, 2014 WL 7740267 (E.D. N.C. 2014):
Holding:   Defendant was entitled to habeas relief on grounds of actual innocence of being a felon in possession of firearm, even though this wouldn’t result in his earlier release from prison.

People v. Allen, 2015 WL 2410957 (Ill. 2015):
Holding:  Inmate’s “affidavit” confessing to a murder for which Defendant was convicted was not frivolous or patently without merit for purposes of initial postconviction review, even though it was not notarized and conflicted with some of the trial testimony.

Caleb Corrothers v. State, 2015 WL 5667468 (Miss. 2015):
Holding:  State was not entitled to reciprocal discovery from Petitioner before Petitioner’s postconviction motion was filed; the State may obtain discovery only after a postconviction petition.


State v. Crawford, 865 N.W.2d 360 (Neb. 2015):
Holding:  The one-year time for filing a postconviction motion is not jurisdictional, but is an affirmative defense that can be waived if not raised by the State.

People v. Martin-Huerta, 2015 WL 2405401 (Colo. App. 2015):
Holding:  Postconviction petitioner’s untimely filing of postconviction petition could be excused, where his claim was that his attorney misadvised him of immigration consequences but he did not discover the adverse immigration consequences until the time for filing a timely petition had expired.

Hoever v. Florida Dept. of Corrections, 2015 WL 233300 (Fla. App. 2015):
Holding:  The date on which a DOC staff member acknowledged receipt of an appeal did not conclusively refute inmate’s allegation that he had submitted the appeal in a timely fashion, where there was no initialing process to show that the date of receipt was the same as the date inmate placed his appeal in the “grievance box.”

State v. Finley, 2015 WL 5725173 (Wis. App. 2015):
Holding:  Reducing Defendant’s sentence to the maximum he was incorrectly told he faced does not cure violation of Defendant’s due process rights for entering a plea that was not voluntary, knowing and intelligent, because he was misinformed of the maximum punishment.

Com. v. Burton, 2015 WL 5076284 (Pa. Super. 2015):
Holding:  The presumption that a litigant has access to information in the public domain and that they must exercise due diligence to obtain that information does not apply to a petitioner proceeding pro se in a postconviction proceeding; in the absence of counsel, it would not be presumed that petitioner had access to a co-defendant’s motion in which the co-defendant claimed responsibility for the crime and exculpated petitioner; co-defendant had never previously given any indication he would acknowledge guilt.


Sanctions


State v. De La Portilla, 98 Crim. L. Rep. 143 (Fla. 11/5/15):
Holding:  Failure to appear in court is “indirect contempt,” not “direct contempt;” thus, Defendant must be given an opportunity to appear before the judge and explain the reasons why he failed to appear.

State v. Jones, 2015 WL 5081133 (Minn. 2015):
Holding:  Violation of probation is not, standing alone, subject to criminal contempt because of term of probation is not a court mandate.



State v. Williams, 2015 WL 5061254 (Alaska App. 2015):
Holding:  Even though state statute may give Executive branch the power to initiate criminal contempt proceedings for failing to comply with a court order, the ultimate authority over whether such a charge can proceed lies with the court whose order has been violated; the Executive branch cannot force a court to adjudicate a criminal contempt that the court does not believe is warranted.

Search and Seizure – Suppression Of Physical Evidence

State v. Carrawell, 2016 WL 142804 (Mo. banc Jan. 12, 2016):
(1)  Even though Defendant was initially carrying a bag when he was arrested, where Officer separated Defendant from the bag, the bag could not be searched “incident to arrest” without a warrant because the bag was no longer in Defendant’s immediate control, so there was no danger that Defendant might gain access to a weapon or destroy evidence in the bag; (2) to the extent that Court of Appeals’ cases hold that such a search of the bag is valid as a search of the personal effects of a person subject to arrest, those cases should no longer be followed; but (3) even though the search violated the 4th Amendment, the exclusionary rule should not be applied because Officer reasonably relied on existing (but incorrect) case law from the Court of Appeals. 
Facts:  Defendant approached Officer and began yelling at him.  Officer then told Defendant he was under arrest for peace disturbance.  Defendant, who was carrying a bag, walked away.  Officer grabbed Defendant and struggled to arrest him.  Officer pulled the bag out of Defendant’s hands, and it fell on the ground.  Officer then handcuffed Defendant and put him in the police car.  Officer then picked up the bag, looked inside, and found drugs.  Defendant moved to suppress the drugs.
Holding:  Defendant first claims that his arrest was unlawful because there was no probable cause to arrest him for a peace disturbance.  The Court does not decide this, however, because there was probable cause to arrest him for resisting arrest; Officer told Defendant he was under arrest, and it is not a defense to resisting arrest that the Officer may have acted unlawfully in making the arrest, Sec. 575.150.4.  Therefore, the arrest was lawful.  The main issue here is whether the search of the bag was lawful; it was not.  The bag was not within Defendant’s immediate control at the time of Officer’s search.  The “search incident to arrest” exception to the 4th Amendment is based on the notion than an arrestee could gain access to a weapon or destroy evidence if the search did not occur.  But if an arrestee cannot reach the item to be searched, the rationale for the exception no longer exists.  Police can search items that are so intertwined with the arrestee’s person that they cannot be separated from the person at the time of the arrest, such as the arrestee’s clothing.  However, the Court of Appeals has previously held that an arrestee’s personal effects (such as a purse or backpack) may be searched even when they are not within the immediate control of the arrestee because such a search qualifies as a search of the person, i.e., the personal effects are part of the person.  These cases are incorrect and should no longer be followed.  Here, the bag was easily separable (and, in fact, was separated) from Defendant’s person, so the search was unlawful.  Even though the search was unlawful here, the exclusionary rule is not applied because Officer reasonably relied on existing, but incorrect, case law from Court of Appeals in doing the search.


State v. Douglas, 2016 WL 1212371 (Mo. App. W.D. March 29, 2016):
(1) Even though a search warrant in a burglary case stated that police may seize certain property suspected of being stolen and a “deceased human fetus or corpse,” and (2) even though police seeking the warrant had no probable cause to believe they would find a human fetus or corpse but included such “form language” to avoid having to possibly get a second warrant later, the portion of the warrant concerning the fetus or corpse violated the 4th Amendment, but was severable from the valid portions of the warrant; the warrant as a whole was not unconstitutional and did not require suppression of items seized pursuant to the valid portions.
Facts:  Defendant was suspected of stealing various household items (such as a purse, laptop and jewelry) from Victim’s house during a burglary.  Officer sought a search warrant to search Defendant’s home.  The search warrant listed the household items believed to have been stolen, and also contained various boxes that were checked by the Officer allowing, among other things, seizure of a “deceased human fetus or corpse.”  Using the warrant, police searched Defendant’s home and found the stolen listed household items.  Defendant moved to suppress everything seized under the warrant on grounds that it was an invalid general warrant.  At the suppression hearing, Officer testified that police intentionally include and check the “fetus or corpse” language in warrant applications so that they won’t have to get a second warrant later if something about a “fetus or corpse” develops.  Officer testified there was no probable cause to believe a “fetus or corpse” was involved in this case.  The trial court suppressed everything on grounds that Officer had intentionally falsified the warrant application by checking the “fetus or corpse” box and, thus, had turned the warrant into a general search warrant.  The State appealed.
Holding:   Even though probable cause to support the “fetus or corpse” provision was lacking, probable cause did exist to support a search for the listed household items.  Thus, only part of the warrant – rather than the whole --- was unconstitutional and invalid.  Here, the warrant may be severed into valid and invalid portions, and each part examined for both probable cause and particularity.  The valid portions of the warrant make up the greater part of the warrant.  Since the invalid portions do not make up the greater part, the warrant, as a whole, is not an invalid general warrant.  The “fetus or corpse” box was a minor part of the warrant.  Order suppressing evidence reversed.

Matalon v. Hynnes, 98 Crim. L. Rep. 183 (1st Cir. 11/18/15):
Holding:  Officers cannot enter a home without a warrant to search for a fleeing suspect under “community caretaking” exception.

U.S. v. Ramirez-Rivera, 2015 WL 5025225 (1st Cir. 2015):
Holding:  An uncorroborated tip from an anonymous source was not sufficiently reliable to give police probable cause for a warrantless entry and search of Defendant’s home and his vehicle in the carport.



U.S. v. Watson, 2015 WL 2402528 (2d Cir. 2015):
Holding:  Officer could not have reasonably believed that Defendant, whom he stopped and frisked while searching for a robbery suspect, was the suspect, where Officer previously knew Defendant, Defendant produced valid identification, and Defendant’s face, skin tones, height and age did not match the robbery suspect.

U.S. v. Bershchansky, 2015 WL 3513759 (2d Cir. 2015):
Holding:  Officers exceeded scope of search warrant by searching the first apartment in a multi-family apartment building, instead of the second apartment more specifically described in the search warrant.

Trent v. Wade, 97 Crim. L. Rep. 713 (5th Cir. 9/14/15):
Holding:  Even though Police chased a fleeing suspect on a highway and saw him go into a house, Police were required to “knock and announce” before going into the house; there is no per se “hot pursuit” exception to knock and announce rule.

U.S. v. Smith, 97 Crim. L. Rep. 556 (7th Cir. 7/20/15):
Holding:   Police on bicycle patrol who were investigating a crime “seized” Defendant without reasonable suspicion when they blocked him from existing an alley and asked him an incriminating question.

U.S. v. Wilbourn, 2015 WL 5026077 (7th Cir. 2015):
Holding:  Even though other officers had seen Defendant engaged in drug trafficking, where that information was not communicated to Officers who did Terry stop of car in which Defendant was a passenger, there was no reasonable suspicion to stop the car and search it.

U.S. v. Leo, 2015 WL 4036257 (7th Cir. 2015):
Holding:  Even though Officer could conduct Terry stop of Defendant based on reasonable suspicion, where Officer handcuffed Defendant and put his backpack on the ground after Terry stop was concluded, Officer could not search the backpack without probable cause.

U.S. v. Rahman, 2015 WL 6841031 (7th Cir. 2015):
Holding:  Gov’t Investigator did not reasonably rely in good faith on Defendant’s broadly written consent and failure to object to Investigator’s search of his restaurant’s basement, and thus, the good faith exception to exclusionary rule did not apply to his violation of Defendant’s 4th Amendment rights under common-law trespass theory.

U.S. v. Burston, 98 Crim. L. Rep. 184, 2015 WL 7454379 (8th Cir. 11/23/15):
Holding:  Even though Officer let a drug dog roam off a leash so that Officer would not come within curtilage of home, 4th Amendment was violated when dog alerted to drugs by going up to home’s window and sniffing.



U.S. v. Evans, 2015 WL 2385010 (9th Cir. 2015):
Holding:  Officer violated 4th Amendment by prolonging traffic stop beyond its purpose when Officer conducted an ex-felon registration check and summoned a drug dog.

U.S. v. Fowlkes, 2015 WL 5667555 (9th Cir. 2015):
Holding:  Forcible removal of object from Defendant’s rectum during intake process at jail was unreasonable under 4th Amendment; the removal was conducted by nonmedical personnel without exigent circumstances.  

U.S. v. Krueger, 2015 WL 6904338 (10th Cir. 2015):
Holding:  Defendant was prejudiced by seizure of evidence in Oklahoma pursuant to a warrant issued by a Kansas magistrate, since the Kansas magistrate lacked authority to issue the warrant.

Moore v. Pederson, 97 Crim. L. Rep. 712 (11th Cir. 9/16/15):
Holding:  Even though Defendant refused to identify himself when police came to his door in response to a disturbance in a parking lot, 4th Amendment did not allow Police to reach into his home across the doorway, handcuff him and conduct a Terry search. 

U.S. v. Weaver, 2015 WL 5165990 (D.C. Cir. 2015):
Holding:  Exclusionary rule was appropriate remedy for violation of knock-and-announce rule at residence because it would promote deterrence for constitutional violations.

In re: [REDACTED]@gmail.com, 2014 WL 782415 (N.D. Cal. 2014):
Holding:  Gov’t’s proposed “seize first, search second” application for search warrant to search through email account violated 4th Amendment where it did not contain a date restriction of any kind, and there was no commitment by Gov’t to return or destroy irrelevant emails.

U.S. v. Binh Tang Vo, 2015 WL 222318 (D.D.C. 2015):
Holding:  Rule 17 that gave Government right to use subpoena duces tecum to obtain certain documents pretrial did not authorize Government to obtain them without court approval and did authorize Government to tell subpoenaed party to send documents directly to U.S. Attorney in lieu of appearing in court.

U.S. v. Kim, 2015 WL 2148070 (D.D.C. 2015):
Holding:  Laptop computer was not a “container” that was subject to warrantless, suspicionless search at border where Defendant-owner of laptop was leaving U.S.; this was especially true since Gov’t seized laptop and spent weeks searching it at a location far removed from the border; the search was also not justified on grounds that Defendant had violated export laws in the past.




U.S. v. Vega, 2015 WL 176148 (M.D. La. 2015):
Holding:  Even though Defendant slowed down when border patrol Officer pulled alongside him, did not look at Officer when he shined a flashlight at vehicle, and nervously smoked a cigarette, Officer lacked reasonable suspicion to stop vehicle for investigatory stop where Officer was driving an unmarked vehicle, was far away from border, and did not decide to stop Defendant until he determined Defendant was Hispanic.

U.S. v. Clark, 2015 WL 5025277 (M.D. La. 2015):
Holding:  Where a search warrant authorized search of vehicles “on the premises,” Officers could not stop and search a vehicle seen leaving the premises.

U.S. v. Toussaint, 2015 WL 4509616 (E.D. La. 2015):
Holding:  Even if an exigency existed when police conducting a wiretap heard a gang leader give permission to another person to kill the driver of a silver car, the exigency was over by the time Officers stopped the silver car over 45 minutes later; the emergency aid exception to the warrant requirement did not justify stopping the car; there were not continued threats on the wiretap or other evidence that a killing was going to take place.

U.S. v. Waller, 2015 WL 2345152 (W.D. Tex. 2015):
Holding:  Where police illegally stopped Defendant in traffic stop and then obtained consent to search her home, the consent was not independently given and the taint was not purged where police then allowed Defendant to drive home and have her home searched.

Belleau v. Wall, 97 Crim. L. Rep. 739 (E.D. Wis. 9/21/15):
Holding:  Where (1) Defendant was convicted of sex offense in 1994, (2) after he finished his sentence, he was civilly committed as a sexually violent person (SVP), and (3) three years before his SVP release, the State enacted a law requiring lifetime GPS monitoring of those released from SVP commitment, application of GPS law to him was ex post facto since it increased the punishment for the 1994 offense; like probation, parole or supervised release, GPS tracking constitutes “punishment” through technology, not a nonpunitive civil purpose; GPS tracking also implicates 4th Amendment issues.

MacKintrush v. State, 98 Crim. L. Rep. 370 (Ark. 1/21/16):
Holding:  Even though Defendant used a fake name when he picked up at Post Office a package that smelled like dryer sheets (which sheets are often used to mask the smell of drugs), this did not give reasonable suspicion during a subsequent traffic stop to prolong the stop for 30 minutes to obtain a drug-dog.

People v. Brown, 2015 WL 4646932 (Cal. 2015):
Holding:  Even though Defendant was already parked, he was detained when Officer pulled up behind him and turned on his emergency lights; Defendant would not have felt free to leave due to the flashing patrol lights.


People v. Herrra, 98 Crim. L. Rep. 98, 2015 WL 6443045 (Colo. 10/26/15):
Holding:  Police exceeded scope of search warrant for certain texts and indicia of ownership on Defendant’s phone when they began searching through unrelated files on the phone; the warrant did not permit police to search every folder in the phone because that would be a general warrant that would violate the particularity requirement of the 4th Amendment; the search was not justified under “plain view” exception to warrant either; the computer folder was analogous to a closed container.

Rodriguez v. State, 98 Crim. L. Rep. 244 (Fla. 12/10/15):
Holding:  Drugs found during a warrantless search of home are not admissible under “inevitable discovery” exception to 4th Amendment, unless police were already in the process seeking a warrant during the search of the home; to apply “inevitable discovery” every time police have probable cause to search but simply fail to get a warrant would eliminate the warrant requirement. 

Rodriguez v. State, 2015 WL 8469580 (Fla. 2015):
Holding:  The inevitable discovery exception to search warrant did not apply to search of a home, where police were not in pursuit of a search warrant, and there was no legal means present that would have led to the found evidence.

State v. Won, 2015 WL 7574360 (Haw. 2015):
Holding:  Where refusal to consent to BAC test was crime carrying up to 30 days in jail and $1,000 fine, Defendant’s consent to BAC test was not voluntary; he was forced to choose between fundamental constitutional rights.

State v. Neal, 2015 WL 6735793 (Idaho 2015):
Holding:  Even though Defendant’s car drove onto, but not across, the line on the right side of the road, this did not violate the statute that required cars to remain within lanes, and thus, did not justify a traffic stop.

State v. Vanderkolk, 2015 WL 3608834 (Ind. 2015):
Holding:  Even though Defendant’s home detention agreement stated that he waived all rights to search and seizure under federal and state law, where the agreement also stated that he was consenting to searches only upon probable cause, the warrantless search of his residence without reasonable suspicion violated the agreement.

State v. Gaskins, 2015 WL 3958499 (Iowa 2015):
Holding:  Under Iowa Constitution, a warrantless search of a container in a vehicle can only be done “incident to arrest” if necessary to protect Officer or prevent destruction of evidence; once Defendant is put in patrol car, a warrantless search is unconstitutional because Defendant cannot access the container in the car.

Com. v. Jones-Pannell, 35 N.E.3d 357 (Mass. 2015):
Holding:  Defendant was seized when Officer said “wait a minute” and another Officer began chasing Defendant after he began jogging; Defendant would not have felt free to leave.
Com. v. Estabrook, 98 Crim. L. Rep. 4, 2015 WL 5662710 (Mass. 9/28/15):
Holding:   State Constitution requires a warrant when police seek phone company cell phone data that allows determining Defendant’s location for more than six hours.

Com. v. Rodriguez, 37 N.E.3d 611 (Mass. 2015):
Holding:  Investigatory stop of vehicle solely because of smell of marijuana was not warranted, where marijuana possession was only a civil infraction.

Com. v. Depiero, 98 Crim. L. Rep. 309 (Mass. 1/4/16):
Holding:  Anonymous tipster’s 911 call about a drunken driver does not provide reasonable suspicion to stop driver; court rejects rationale of Navarette v. Calif. (U.S. 2014) that such calls were reliable because of caller ID; unless the caller knows that caller ID is being used, the existence of caller ID doesn’t deter unreliable callers.

Com. v. Kaeppeler, 98 Crim. L. Rep. 283 (Mass. 12/30/15):
Holding:  Where police knew that two people had become seriously ill after drinking tequila at a residence, police could enter residence without a warrant to check on well-being of resident under “emergency aid exception,” but once they determined that the resident was fine, police could not seize and test the tequila bottle without a warrant; the emergency ended once police determined resident was fine.

State v. Witt, 2015 WL 5601436 (N.J. 2015):
Holding:  Under N.J. Constitution, the automobile exception to warrant requirement applies only where police have probable cause to believe a car contains contraband or evidence of crime, and the circumstances giving rise to the probable cause are unforeseeable and spontaneous.

State v. Jones, 98 Crim. L. Rep. 371 (N.J. 1/20/16):
Holding:  When evaluating the reliability/suggestibility of a showup identification, the court should consider only the reliability/suggestibility of the showup itself, and not extrinsic evidence of the guilt of Defendant.

State v. Davis, 98 Crim. L. Rep. 102 (N.M. 10/18/15):
Holding:  Even though a police flyover of property does not usually violate the 4th Amendment, where police helicopter flew so low over Defendant’s property (where marijuana was being grown) that it caused debris, property damage and panic, this was an unconstitutional search that violated 4th Amendment; such searches without a warrant violate 4th Amendment when the helicopter physically disturbs the owner’s ability to use the property.

People v. Gonzalez, 2015 WL 3885933 (N.Y. 2015):
Holding:  Even though Defendant shouted obscenities at police in a subway station, this did not constitute the crime of disorderly conduct, and did not provide probable cause to detain and search Defendant.


State v. Brown, 2015 WL 687503 (Ohio 2015):
Holding:  Probate judge does not have authority to issue criminal search warrants.

State v. Leak, 98 Crim. L. Rep. 370 (Ohio 1/20/16):
Holding:  (1)  Even though police arrested Passenger on an outstanding warrant for domestic violence, they could not search the car “incident to arrest” because that exception only applies if Defendant can reach in car to obtain a weapon or it is reasonable to think the car contains evidence of the crime of arrest; here, Defendant-Passenger could not do that since he was secured in a police car; (2) police could not impound and search the car under the “community care-taking” function because the car was legally parked when Passenger was arrested, the driver had a valid license, and was free to take the car.

State v. Noel, 98 Crim. L. Rep. 141, 2015 WL 6829845 (W.Va. 11/6/15):
Holding:  (1)  Where police chased and stopped Defendant for having a cracked windshield, handcuffed him and put him in a patrol car, police could not search the car “incident to arrest” because there was no reason to believe that evidence of the arresting crime – fleeing police – would be found in the car; and (2) where police did not see any personal items in the car, they could not search the car as part of a pre-impoundment “inventory search” because there was nothing obvious to inventory.  

State v. Ontiveros-Loya, 2015 WL 3986142 (Ariz. App. 2015):
Holding:  Even though Defendant’s cell phone was in the room where he was arrested, Officer could not search phone without a warrant “incident to arrest,” because that exception only applies when Defendant can endanger police or destroy evidence; once Defendant was in custody, he could not threaten police with the phone or destroy evidence on the phone.  

State v. Sisco, 2015 WL 4429575 (Ariz. App. 2015):
Holding:  Even though Officers smelled marijuana coming from a warehouse, the mere smell of marijuana, standing alone, is not sufficient evidence of criminal activity to supply probable cause to obtain a warrant since medical marijuana is now legal in Arizona.

People v. Linn, 193 Cal. Rptr.3d 342 (Cal. App. 2015):
Holding:  Even though Officer approached Defendant in a friendly manner, where he told her put out her cigarette and put down her soda can, and initiated a record check on her, Defendant would not have felt free to leave and was seized under 4th Amendment; court cites social science research showing that a significant number of people do not feel free to leave when approached by police.

King v. State, 2015 WL 7282901 (Cal. App. 2015):
Holding:  Even though Defendant-Driver honked his horn to get someone to come out of a residence, there was no reasonable suspicion to support a traffic stop for alleged offense of operating a sound amplification system which could be heard more than 50 feet away; thus, the stop and subsequent search of Driver violated 4th Amendment.


Watts v. State, 2015 WL 7305936 (Ga. App. 2015):
Holding:  Where police had completed the purpose of the traffic stop regarding expired license tags, a 4-minute extension of the stop to wait for a drug dog violated 4th Amendment.  

People v. Litwin, 2015 WL 5453175 (Ill. App. 2015):
Holding:  Defendant’s continued detention exceeded permissible scope of traffic stop where, among other evidence, Defendant’s video expert testified that the police video had been manipulated and changed.

Wertz v. State, 2015 WL 4092864 (Ind. App. 2015):
Holding:  Officer’s warrantless search of GPS data on Defendant’s GPS device in his car was not within the “automobile exception” to 4th Amendment; Defendant had reasonable expectation of privacy in the data, and the device was not a “container;” the exclusionary rule applied because it was not objectively reasonable for Officer to believe that obtaining the GPS data was the search of a “container” under existing appellate case law.

Com. v. Ortiz, 39 N.E.3d 458 (Mass. App. 2015):
Holding:  Where the DEA suspected Defendant of drug trafficking and prearranged for him to be stopped on a minor traffic violation in order to be able to search his car, the warrantless inventory search of a backpack in the car was an unconstitutional pretextual search under 4th Amendment.

State v. Woldt, 2015 WL 4452361 (Neb. App. 2015):
Holding:  Police violated 4th Amendment by stopping Defendant-Driver, who was believed to be a witness in several crimes, for an information gathering stop, where police knew Defendant and knew where he worked, and could have gone to his place of employment to seek an interview.

State v. Tapia, 2015 WL 674711 (N.M. App. 2015):
Holding:  Where Officer illegally stopped Defendant for a seat belt violation without reasonable suspicion, the “new crime” exception to the exclusionary rule did not automatically apply to Defendant’s subsequent new forgery crime of giving the Officer a false name and false signature; the new forgery crime was directly connected to the illegal traffic stop, so the exclusionary rule applied.

State v. Lowe, 2015 WL 4449993 (N.C. App. 2015):
Holding:  The search of a vehicle in a driveway exceeded the scope of the search warrant issued for the house, where Officers knew that the vehicle did not belong to the homeowner.

Carter v. State, 2015 WL 1905914 (Tex. App. 2015):
Holding:  Absent exigent circumstances, 4th Amendment did not permit warrantless search of cellphone found in a car during Defendant’s arrest; risk that the phone could be remotely wiped did not present an exigent “now or never” situation justifying a warrantless search.

Johnson v. State, 2015 WL 4115989 (Tex. App. 2015):
Holding:  Even though Defendant was walking at 9:00 p.m. in a dark area known for prostitution, this did not provide reasonable suspicion of criminal activity to stop Defendant, and his consent to search was not independent of the stop.

McClintock v. State, 2015 WL 6851826 (Tex. App. 2015):
Holding:  Even though Officer relied on binding (but erroneous) judicial precedent regarding drug-dog sniffs at the time he had dog sniff around residence, the statutory exclusionary rule applies because Texas’ statutory exclusionary rule provides broader protection.

State v. Cortez, 2015 WL 7422784 (Tex. App. 2015):
Holding:  Even though Defendant drove on fog line between driving lane and shoulder, this did not provide evidence of criminal violation to stop car.

State v. Rendon, 2015 WL 9858886 (Tex. App. 2015):
Holding:  Where Officer entered a four-unit apartment building with a drug dog to sniff at Defendant’s door, this exceeded any express or implied consent, which was generally limited to knocking on a door, and was a “search” that violated 4th Amendment because this was an unlawful intrusion into curtilage of home.

Gonzales v. State, 2015 WL 6876822 (Tex. App. 2015):
Holding:  The ability to challenge the veracity of statements contained within an affidavit in support of a search warrant provided in Franks applies to challenges of material omissions from the affidavit, as well.

State v. Pena, 2014 WL 7465614 (Tex. App. 2014):
Holding:  Where Defendant initially refused consent to search, but then did so after Officers told him the results of a warrantless dog sniff of the curtilage of his home, his consent was not freely and voluntarily given.

State v. VanNess, 2015 WL 887865 (Wash. App. 2015):
Holding:  Even though Officer was complying with an established inventory procedure for searching backpacks, the search incident to arrest exception and inventory search exception did not apply to a warrantless search of a locked box found in Defendant’s backpack when he was arrested; there was no concern Defendant could access a weapon or destroy evidence since he was handcuffed and away from the backpack.

State v. Budd, 2015 WL 894324 (Wash. App. 2015):
Holding:  Under Washington Constitution, before conducting a warrantless consent search of a house, Officers are required to give a Defendant warnings that he can revoke consent to search and limit the scope of consent at any time.

State v. Linder, 2015 WL 5933732 (Wash. App. 2015):
Holding:  Where Officer conducted inventory search of Defendant’s car in violation of policy that the search be observed by the owner or another third-person, exclusionary rule would be applied to drugs found in the car.

State v. Meza, 2015 WL 8950248 (Wash. App. 2015):
Holding:  Funds in a bank account cannot be seized without a valid warrant; an ex parte order to freeze and seize funds is not a warrant or functional equivalent of a warrant.

People v. Mendoza, 2015 WL 5827541 (N.Y. Sup. 2015):
Holding:  Where Officer reached across threshold of Defendant’s doorway to grab and arrest Defendant, this warrantless arrest was inside Defendant’s residence and violated 4th Amendment.

People v. Bermudez, 2015 WL 3832587 (N.Y. County Ct. 2015):
Holding:  Parole Officer’s search of Parolee was without reasonable suspicion and violated 4th Amendment, where Parolee was merely in the vicinity of an unrelated parolee’s residence where a shooting occurred and Officer did not ask Parolee before searching him if he was headed home or what he was doing in the area.

Com. v. Myers, 2015 WL 3652667 (Pa. Super. 2015):
Holding:  Where Defendant was arrested in response to a report of a man screaming in an area (and not arrested due to a vehicle incident), but then was rendered unconscious by an intervening event and taken to the hospital, the exigent circumstances exception to the warrant requirement did not allow a warrantless blood draw pursuant to the State’s implied consent law for a DWI offense that Defendant was also believed to have committed.

People v. Jackson, 2015 WL 6875461 (N.Y. Sup. 2015):
Holding:  Police identification procedure consisting of a single, unpreserved photo of Defendant taken on Officer’s cell phone and shown to Witness two hours after alleged assault was unduly suggestive.  

Self-Defense

State v. O’Bryan, 2015 WL 5201133 (Conn. 2015):
Holding:  Even though Defendant and Victim had agreed to a fistfight, where the fight escalated into a knife fight, the combat-by-agreement disqualification to self-defense did not apply, because once the fight escalated, there was no agreement to fight at all.

State v. Sutton, 2015 WL 3447907 (Ga. 2015):
Holding:  Defendant was immune from prosecution for murder under state self-defense law, where the shooting occurred after an argument between Defendant and Victim, Victim left threatening voicemails for Defendant, Defendant knew Victim had been violent before, and Defendant knew Victim had a gun.

Sentencing Issues

State v. Voss, 2016 WL 145727 (Mo. App. E.D. Jan. 12, 2016):
(1) Defendant can be convicted of first-degree involuntary manslaughter for involvement in a death of a Victim from a drug overdose, where Defendant’s reckless conduct caused Victim’s death in that Defendant supplied heroin to Victim, helped Victim ingest it, saw signs that Victim was overdosing, and failed to seek medical attention; (2) trial court abused discretion in penalty phase in admitting hearsay testimony from the mother of a different victim than the one in this case in which she claimed that Defendant had caused her son’s death, too; allowing a mother of a different victim than the one in this case to read a “victim-impact” statement, because this mother was not a family member of the victim in this particular case; allowing Victim’s sister to testify to hearsay that she believed Defendant was involved in five other heroin overdose deaths; and allowing a probation officer to testify to hearsay from a police report that Defendant was involved in another person’s overdose death.  However, the penalty phase testimony was harmless given other admissible penalty phase evidence.
Facts:  Defendant was convicted at a jury trial of first-degree involuntary manslaughter for recklessly causing the heroin overdose death of Victim.  During penalty phase, trial court admitted testimony by various witnesses that Defendant had also caused other people to die of heroin overdoses, though none of those witnesses had personally witnessed this.  The court also allowed a mother of a victim in one of those other alleged deaths to read a victim-impact statement about her son’s death.
Holding:  (1)  It is a matter of first impression in Missouri whether a person can be convicted of first-degree involuntary manslaughter for involvement in a victim’s death from drug overdose.  The involuntary manslaughter statute is not defined in terms of a Defendant’s failure to act, and thus, any duty to act must be otherwise imposed by law.  The comment to Sec. 562.011.4 provides an example of liability for manslaughter based on the failure to perform an act “such as supplying medical assistance to a close relative.”  A Defendant can be criminally liable for a failure to act where “one stands in a certain status relationship to another.”  Here, that standard was met because Defendant created or increased the risk of injury to Victim by providing Victim heroin, helping to prepare it for ingestion, and after observing signs of overdose, leaving Victim alone and not contacting medical help.  This is sufficient evidence from which a reasonable juror could find recklessness, i.e., conscious disregard of risk of death to Victim and such disregard was a gross deviation from what a reasonable person would do in such circumstances.  (2) In penalty phase, “history and character” evidence of prior unadjudicated criminal conduct is admissible under Sec. 557.036.3 if it satisfies the preponderance of evidence standard, which means it must be based on a witness’ “firsthand knowledge” of the unadjudicated criminal conduct.  Here, the witnesses who testified that Defendant had caused other heroin overdose deaths did not have firsthand knowledge of those incidents.  Their knowledge was based on hearsay.  Hearsay testimony is admissible during penalty phase only if it falls within a recognized hearsay exception, which the testimony from these witnesses did not.  With regard to the mother of a victim in a different incident than the one charged who read a victim-impact statement about how her son’s death affected her, this mother-witness was not a victim in the instant case and her statement did not concern the facts of the instant case.  Although Sec. 557.041 does not define the term “victim,” Sec. 595.200(6) provides a definition of “victim” as a direct victim of a crime or family members of a direct victim.   Sec. 557.041.2 allows the “victim of such offense” to make a victim-impact statement in a particular case.  This language only authorizes a victim of the offense at issue (charged offense) to make a statement.  Although this was a close case, the inadmissible evidence was harmless when considered with other admissible penalty phase evidence, particularly damaging admissions made by Defendant.  Howver, courts should be “cautious” about admitting alleged prior unadjudicated conducted.

State ex rel. Weaver v. Martinez, 2016 WL 418131 (Mo. App. E.D. Feb. 2, 2016):
Trial court cannot revoke Defendant from a third term of probation, because court had no authority to place Defendant on third term of probation in the first instance; Missouri law permits only two terms of probation.
Facts:  In 2011, following a guilty plea, Defendant was placed on probation for five years.  In March 2012, probation was revoked and Defendant was sentenced to a 120-day program under Sec. 559.115.  In June 2012, Defendant was released from the program and placed on a second term of probation for five years.  In 2013, Defendant’s probation was revoked and she was sentenced again to a treatment program under 559.115.  In late 2013, Defendant was released and placed on a third term of probation.  In 2015, Defendant sought to be discharged from probation on grounds that she was on an unauthorized third probationary term.  The trial court denied that motion, and scheduled a probation violation hearing.  Defendant sought a writ of prohibition.  
Holding:  Sec. 559.036.5 authorizes a court to impose a new term of probation only once.  There is no authority to impose a third term of probation, and thus, no authority to revoke a defendant from a third term of probation.  Writ granted.  Defendant ordered discharged from probation.

State v. Brandon, 2016 WL 402196 (Mo. App. E.D. Feb. 2, 2016):
(1) Where (a) Defendant abducted Victim, (b) held her at gunpoint in a car all night while sexually assaulting her, and (c) made her obtain cash, which Defendant stole from her, and then later stole jewelry, Double Jeopardy prohibited conviction for two counts of robbery and corresponding armed criminal action, because there were not two separate instances of robbery; there was only one threat of continuous force against Victim which never ceased all night; (2) Where trial court orally pronounced sentence as “life” but the written judgment stated “Life (999) years,” the oral pronouncement controls, and the case is remanded to remove reference of 999 years from the judgment.
Facts:  Defendant and co-defendants abducted Victim, held her at gunpoint, and drove her around in a car all night, sexually assaulting her.  They made Victim obtain cash, which they stole from her early in the night, and then stole jewelry from her later in the night.  Defendant was convicted of sex offenses, and two separate counts of robbery and corresponding ACA.  He claimed plain error in convicting of two separate counts of robbery.
Holding:  Double Jeopardy analysis here requires determination of whether cumulative punishments were intended by the legislature.  The court examines the unit of prosecution allowed by the robbery statute.  The distinctive characteristic of robbery is violence to the victim.  The unit of prosecution is the person who is subject to the force.  Convicting Defendant of two counts of robbery violated Double Jeopardy.  Defendant held Victim all night.  He forcibly stole cash and later jewelry.  But only one threat of force was made toward Victim, and it never ceased.  Thus, only one count of robbery and ACA can be supported by the facts.

State v. Sanders, 2016 WL 616433 (Mo. App. E.D. Feb. 16, 2016):
Holding:  (1)  Where the definition of “deviate sexual intercourse” was changed in 2006, and Defendant’s pre-2006 acts did not fit within the pre-2006 definition, trial court plainly erred in giving a jury instruction based on the newer definition; and (2) where the written sentence and judgment did not conform to the oral pronouncement of sentence, case is remanded for correction of written sentence nunc pro tunc to conform to oral pronouncement.

State ex rel. Parrott v. Martinez, 2016 WL 1230506 (Mo. App. E.D. March 29, 2016):
(1)  Trial court cannot deny Earned Compliance Credits to indigent Defendants who cannot pay restitution or court costs; (2) Monthly “compliance” with the Earned Compliance Credit statute is not defined as the strict fulfillment of each and every term of probation in a given month, but is defined as the absence of an initial violation report or motion to revoke or suspend, and (3) even though trial court purported to “suspend” Defendant’s probation for failure to pay all restitution and court costs, but continued to hold payment hearings, and where Petitioner’s Earned Compliance Credits gave her enough credit so that her probation had expired, trial court did not make every reasonable effort to revoke probation within the probationary term, and could not later revoke probation.
Facts:  In 2011, Defendant pleaded guilty, received an SES, and was placed on 5 years’ probation.  She was ordered to pay about $5,000 in restitution and $10,000 in court costs, much of which consisted of a jail board bill.  In 2014, Judge suspended Defendant’s probation for failing to pay all costs.  By then, Defendant still owed about $2,500 in restitution and $9,800 in court costs.  Defendant made $724 per month in disability income and supported two grandchildren.  She had been paying approximately $125 per month.  Defendant offered to do community service in lieu of payments.  Judge conducted several purported “revocation” hearings thereafter, but these were, in fact, payment hearings where Defendant was ordered to continue paying.  In 2015, Defendant filed a motion to discharge probation because she had earned enough Earned Compliance Credits that probation had expired.  Judge denied this because of a “standing order” that Earned Compliance Credits not be awarded if court costs or restitution are owed.  Subsequently, Judge revoked Defendant’s probation.  Defendant sought writ of prohibition, arguing that Judge lacked authority to revoke because probation had expired.
Holding:  Sec. 217.703 provides for Earned Compliance Credits that shorten a probationary period by 30 days for each month in which there is no probation violation report, or motion to revoke or suspend probation filed.  Monthly “compliance” with the Earned Compliance Credit statute is not defined as the strict fulfillment of each and every term of probation in a given month, but is defined as the absence of an initial violation report or motion to revoke or suspend.  Here, two reports were filed against Defendant.  However, because Judge never held a hearing on the first report, Defendant was deemed in “compliance” beginning the following month.  Defendant stopped earning credits when Judge “suspended” probation in 2014.  Nevertheless, Defendant had earned enough credits that her probation expired in early 2015.   Subsequently, Judge revoked probation.  Suspending probation does not toll the probation term past its expiration date.  Under 559.036.8, a court can revoke after a probation term expires only where it manifested its intent to conduct a revocation hearing during the term, and made every reasonable effort to hold the hearing before the term ended.  Here, Judge did not make every reasonable effort to hold the hearing before the term ended.  Judge held seven purported “revocation” hearings, but never revoked.  Judge’s focus on Defendant’s failure to pay is troubling.  Defendant was ordered to pay fees amounting to 45% of her monthly income.  These facts suggest an inability to pay.  Furthermore, Judge appeared to be expending a huge amount of judicial system resources trying to collect a $10,000 jail board bill from a Defendant who had an inability to pay the whole amount, but who was making monthly payments; such was “astonishing.”  Judge’s refusal to give Earned Compliance Credits to indigent defendants who cannot pay their costs effectively barred indigent probationers from obtaining credits available to affluent probations.  Writ granted.

State ex rel. Royal v. Norman, 2016 WL 215236 (Mo. App. W.D. Jan. 29, 2016):
Habeas relief granted reducing conviction from felony to misdemeanor, where Defendant had pleaded guilty to tampering with a victim in an underlying misdemeanor case; Sec. 575.270.3 makes witness tampering a felony only if the underlying case is a felony.
Facts:  Defendant pleaded guilty to third degree domestic assault, a misdemeanor.  Later, he was charged with the Class C felony of tampering with a victim, involving the victim from the misdemeanor case.  He was ultimately sentenced to seven years for victim tampering.  He sought a writ of habeas corpus.
Holding:  Sec. 575.270.3 provides that witness tampering “is a class C felony if the original charge is a felony.  Otherwise, tampering … is a class A misdemeanor.”  Imposition of a sentence beyond that permitted by the applicable statute may be raised via habeas corpus.  Here, his sentence exceeds that permitted by Sec. 575.270.3.  The lower court is ordered to amend the conviction to a misdemeanor and sentence accordingly.

*  Montgomery v. Louisiana, 2016 WL 280758, ___ U.S. ___ (U.S. Jan. 25, 2016):
Holding:  Miller (holding that automatic life without parole for juveniles is unconstitutional) is retroactive; retroactive application is given to substantive rules of constitutional law, which include rules prohibiting a certain category of punishment for a certain class of defendants because of their status or offense; States are not required to relitigate JLWOP sentences, but may provide juveniles with parole hearings.

*  Lockhart v. U.S., ___ U.S. ___, 136 S.Ct. 958 (U.S. March 1, 2016):
Holding:  The sentencing enhancement for possession of child pornography, 18 U.S.C. 2252(a)(4), which applies to defendants who have a prior conviction for “aggravated sexual abuse, sexual abuse, or abusive sexual conduct involving a minor or ward,” applies even where the prior conviction does not involve a minor; the “involving a minor” language applies only to the last clause “abusive sexual conduct”; thus, Defendant, whose prior was for “sexual abuse” of his adult girlfriend, qualified for enhancement under the “sexual abuse” language of the statute.

U.S. v. Reyes-Santiago, 2015 WL 5598869 (1st Cir. 2015):
Holding:  Defendant’s sentence of 360 months for drug conspiracy was unreasonable because of disparity with co-Defendants’ sentences; the court did not accept the stipulated drug quantity regarding Defendant but did accept it regarding the co-Defendants.

Whyte v. Lynch, 98 Crim. L. Rep. 248 (1st Cir. 12/9/15):
Holding:  Conn. conviction for third degree assault is not “crime of violence” under 8 USC 1227 (regarding deportation for aggravated felonies) because the use of force is not required under the statute.

U.S. v. Aldeen, 2015 WL 4072106 (2d Cir. 2015):
Holding:  District court failed to explain its above Guidelines sentence for Defendant who violated terms of his supervised release by speaking to a felon who attended his treatment group.

U.S. v. McCrimon, 2015 WL 3498676 (2d Cir. 2015):
Holding:  Even though Defendant robbed a bank with a co-Defendant who drove a get-away car and could have reasonably foreseen that the co-Defendant might recklessly drive the car, Defendant was not subject to enhancement for reckless endangerment, since this enhancement required direct or active participation in the recklessness.

U.S. v. Doe, 2015 WL 5131208, 2015 WL 8287858 (3d Cir. 2015):
Holding:  Begay error, asserting that prior convictions were not “crimes of violence” for career offender enhancement under USSG, was cognizable in motion to vacate, even though the claim was not a constitutional one. 

U.S. v. Moreno, 98 Crim. L. Rep. 309 (3d Cir. 1/5/16):
Holding:  Prosecutor cannot cross-examine Defendant during sentencing allocution; allocution is designed to give Defendant chance to raise personal and mitigating circumstances and allow judge to show mercy.
 
Fontanez v. O’Brien, 98 Crim. L Rep. 226, 2015 WL 7753142 (4th Cir. 12/2/15):
Holding:  Petitioner could challenge via federal habeas the way the Bureau of Prisons took money from his inmate account to pay court-ordered restitution; the payments qualified as a challenge to “execution” of sentence for purposes of 28 USC 2241.  

U.S. v. Parral-Dominguez, 97 Crim. L. Rep. 557 (4th Cir. 7/23/15):
Holding:  Even though Defendant shot into a building full of people, this was not a “crime of violence” against “a person” under USSG 2L.1.2, the application note for which defines “crime of violence” as having an element of physical force “against the person of another;” the North Carolina discharging-a-firearm statute at issue did not contain an element of force against a person, but only force against property.


U.S. v. Flores-Alvarado, 2015 WL 877390 (4th Cir. 2015):
Holding:  District court was required to make particularized findings in response to Defendant’s objection at sentencing to inclusion of certain drug seizures in the drug totals.

U.S. v. Shell, 2015 WL 3644036 (4th Cir. 2015):
Holding:  North Carolina’s second-degree rape offense, which did not require use of physical force, was not “crime of violence” under “residual clause” of career-offender sentencing guideline.

U.S. v. Fuertes, 2015 WL 4910113 (4th Cir. 2015):
Holding:  Sex trafficking by force, fraud or coercion was not categorically a “crime of violence,” where the statute specified sex trafficking could be committed by nonviolent fraudulent means.

U.S. v. Hornyak, 98 Crim. L. Rep. 139 (5th Cir. 10/30/15):
Holding:  Holding of Johnson v. U.S. (U.S. 2015), which struck down residual clause in ACCA, applied to cases pending on direct appeal under plain error rule; keeping a defendant in prison for an extra 68 months because of a clause declared unconstitutional during the pendency of his direct appeal would “cast significant doubt on the fairness of the criminal justice system.”

U.S. v. Lozano, 97 Crim. L. Rep. 511 (5th Cir. 6/23/15):
Holding:  Defendant’s health-care fraud restitution amount reduced where the original restitution amount included losses outside the time scope of Defendant’s plea agreement; the plea agreement had specified when the fraud began.

U.S. v. Caravayo, 98 Crim. L. Rep. 270 (5th Cir. 12/17/15):
Holding:  Supervised release condition which prohibited child pornography Defendant from dating any person with children violated First Amendment.

U.S. v. Haines, 2015 WL 6080523 (5th Cir. 2015):
Holding:  Mandatory minimum sentence for two defendants convicted of drug conspiracy should be based on drug quantity attributed to them individually, not to the entire conspiracy.

Brumfield v. Cain, 2015 WL 9213235 (5th Cir. 2015):
Holding:  Even though one IQ test indicated Defendant had IQ of 80-89, Defendant was intellectually disabled under Atkins because four other IQ tests showed scores below 70.

U.S. v. Cover, 2015 WL 5103009 (6th Cir. 2015):
Holding:  Even though a child pornography video showed a 13-year old or younger girl engaged in oral sex with an adult male, this did not support a four-level sentencing enhancement for material portraying sadistic conduct or violence, since there was no indication the minor Victim was experienced pain or violence or that she was prepubescent.

In re Watkins, 2015 WL 9241176 (6th Cir. 2015):
Holding:  Johnson v. U.S., which held that ACCA’s residual clause is unconstitutionally vague, is retroactive.

U.S. v. Carter, 2015 WL 967758 (6th Cir. 2015):
Holding:  Defendant’s intent to distribute suboxone in an unrelated enterprise was not probative of intent to join a conspiracy to distribute methamphetamine, an entirely different drug.

McKinley v. Butler, 98 Crim. L. Rep. 306 (7th Cir. 1/4/16):
Holding:  8th Amendment prohibits de facto juvenile LWOP unless judge considers mitigating circumstances; juvenile who received 100 year sentence must be resentenced with consideration of his youth.

U.S. v. Hines-Flagg, 2015 WL 3683219 (7th Cir. 2015):
Holding:  Even though Defendant temporarily traveled to other states to buy goods from stores using fake documents, this was not a “relocation” of her fraudulent scheme to support enhancement under the USSG for “relocating” a fraud scheme to evade law enforcement.

U.S. v. Warner, 97 Crim. L. Rep. 507 (7th Cir. 7/10/15):
Holding:  Even though Defendant evaded $5M in taxes, probation sentence was reasonable where Defendant had unsuccessfully attempted to disclose the account at issue to the IRS, paid back taxes and a civil penalty of $53M, and had given $140M to charity. 

U.S. v. Bertucci, 97 Crim. L. Rep. 558 (8th Cir. 7/23/15):
Holding:  (1)  Even though Defendant convicted of unlawfully killing a bald eagle had had prior assault charges (that were dismissed), district court could not order anger management counseling as part of the sentence, because such counseling was not reasonably related to the crime of killing the eagle, nor did it address concerns regarding deterrence, public safety or Defendant’s correctional needs; (2) the district court used a wrong valuation process to calculate the “market value” of the eagle when it quintupled the Fish and Wildlife Service’s valuation of the bird without explanation, and then used that to enhance Defendant’s sentence under USSG; and (3) the district court had authority to order a fine but generally did not have authority to order restitution.

U.S. v. Taylor, 2015 WL 5918562 (8th Cir. 2015):
Holding:  Challenge to “crime of violence” language in career offender USSG is remanded to determine if language violates due process vagueness in light of Supreme Court’s Johnson decision striking down the “violent felony” language of ACCA as vague.




U.S. v. Harris, 97 Crim. L. Rep. 559 (8th Cir. 7/21/15):
Holding:  Judge exceeded his authority when he imposed special supervision condition that required Defendant convicted as armed career criminal to obtain a probation officer’s approval for having sex with women without using birth control; even though the court was concerned about Defendant having children he would not care for and burdening women with this, such concern was not related to the statutory sentencing factors under 18 USC 924(e) for violent, recidivist offenders.

U.S. v. Brown, 2015 WL 4286847 (8th Cir. 2015):
Holding:  Plea agreement for cocaine base, which called for the greater of 100 months or the court-determined Guidelines minimum, used the Guidelines sentencing range; thus, Defendant was eligible for relief under statute permitting defendants sentenced based on a sentencing range that has been modified to move for a reduced sentence.

Pensinger v. Chappell, 2015 WL 3461989 (9th Cir. 2015):
Holding:  Felony-murder aggravator for death penalty requires a narrowing construction of proof that the felony was committed for an independent felonious purpose and not merely incidentally to the murder.

U.S. v. Garcia-Jimenez, 2015 WL 7292604 (9th Cir. 2015):
Holding:  N.J. aggravated assault conviction was not crime of violence under categorical approach for purposes of USSG sentencing enhancement for unlawful reentry because N.J. statute required mens rea of extreme indifference recklessness but the federal generic definition of aggravated assault did not incorporate that mental state.

U.S. v. Aquino, 97 Crim. L. Rep. 562 (9th Cir. 7/20/15):
Holding:  Even though Defendant-Probationer admitted smoking “spice,” Gov’t failed to prove the “spice” was a controlled substance that violated probation conditions where a drug test came back negative for synthetic marijuana; further, since the Gov’t couldn’t prove the substance was illegal, Defendant could not have probation revoked for lying to a probation officer when she denied using “illicit drugs.”

U.S. v. Galan, 98 Crim. L. Rep. 140 (9th Cir. 11/4/15):
Holding:  Restitution based on Defendant’s online distribution of child pornography is limited to damages relating to the distribution, not to the Victim’s “on-going losses” stemming from the actions of the original abuser.

U.S. v. Rodebaugh, 2015 WL 5011174 (10th Cir. 2015):
Holding:  Remand was required for court to make specific findings to support supervised release condition that Defendant was banned from guiding or outfitting anywhere in the U.S. for a Lacey Act (conservation law) violation.

U.S. v. Madrid, 2015 WL 6657060 (10th Cir. 2015):
Holding:  Applying “crime of violence” sentencing enhancement under residual clause of career offender USSG was plain error because it is unconstitutionally vague.

U.S. v. Martinez, 2015 WL 9009626 (10th Cir. 2015):
Holding:  Where trial court set restitution at 25% of Defendant’s net monthly income until a total amount was reached, this did not create an immediately enforceable debt for the total amount; thus, Gov’t could not garnish Defendant’s retirement account to obtain full amount.

U.S. v. Martin, 2015 WL 5711980 (11th Cir. 2015):
Holding:  Amount of restitution owed to successor lenders is the amount the lenders paid to acquire the mortgages less the principal payments received and the amount recouped in short sales.

U.S. v. Galaviz, 2015 WL 54422371 (D.D.C. 2015):
Holding:  Negotiated plea of 30 months shorter than applicable USSG range was “based on a sentencing range” so that Defendant was eligible for sentence reduction under 18 USC 3582(c)(2). 

Gilman v. Brown, 2014 WL 9953246 (E.D. Cal. 2014):
Holding:  A ballot initiative which granted Governor power to reverse Parole Board decisions was ex post facto as applied to inmates convicted before passage of the initiative; although the State claimed the initiative merely transferred power from the Parole Board to the Governor, the Governor in practice had reversed 70% of grants of parole, and the ballot summary stated its purpose was to allow Governor to block parole.

Mack v. U.S., 2015 WL 5092027 (D. Md. 2015):
Holding:  Even though Defendant’s crimes preceded the enactment of the Fair Sentencing Act, she was entitled to sentencing under the Act where she was sentenced after the Act’s effective date.

U.S. v. Harris, 2015 WL 5330964 (N.D. Miss. 2015):
Holding:  Upward enhancement for sentence based on race of victim was duplicative where race of victim was an element of the crime.

U.S. v. Ulibarri, 2015 WL 4461294 (D.N.M. 2014):
Holding:  Even though Defendant told an undercover officer about his plans to murder a witness, where Defendant did not expect or intend for the officer to communicate the threat to the witness, Defendant was not subject to the obstruction of justice enhancement of 2J1.2(b)(1)(B); further, Defendant’s guilty plea to obstruction of justice under 18 USC 1512(c)(2) did not automatically establish an intent to obstruct justice since the statute has no intent element.

U.S. v. Aguilar, 2015 WL 4774507 (E.D. N.Y. 2015):
Holding:  General and specific deterrence for alien Defendant’s document forgery was achieved by sentence of time served.




Estopellan v. Mroz, 98 Crim. L. Rep. 284 (Ariz. 12/31/15):
Holding:  Capital Defendant must be allowed in penalty phase to present as mitigation that he took responsibility for his actions by offering to plead guilty in return for a life sentence.

People v. Le, 2015 WL 3650083 (Cal. 2015):
Holding:  Where there were two applicable sentencing enhancements for use of a gun and also for commission of a serious felony for the benefit of a gang, and the gang enhancement was based on use of the gun, Defendant was subject to only a single enhancement, not both.

Corbin v. U.S., 2015 WL 4477811 (D.C. 2015):
Holding:  Offense of attempted unarmed carjacking was punishable under the general attempt statute, rather than the carjacking statute, pursuant to rule of lenity, since it was not clear which punishment statute applied.

State v. Barnes, 2015 WL 3473382 (Del. 2015):
Holding:  Even though Truth in Sentencing statute purported to eliminate parole for “all crimes,” the statute did not eliminate parole for DWI offenses where none of the key legislative, executive or judicial backers of the statute had intended that result.

McFadden v. State, 2015 WL 6514301 (Fla. 2015):
Holding:  An order denying a reduction or suspension of sentence for providing substantial assistance is an appealable final order.

Oats v. State, 2015 WL 9169766 (Fla. 2015):
Holding:  Even though Defendant had not been diagnoses with intellectual disability before age 18, this did not preclude a finding of intellectual disability under Atkins.

State v. Auld, 2015 WL 7459130 (Haw. 2015):
Holding:  Defendant was entitled to have a jury find all the necessary facts to support a sentencing enhancement based on prior convictions; jury was required to find that Defendant had a prior, that it was a specifically enumerated prior, that it occurred within a certain time frame, and that Defendant was represented by counsel or waived counsel.

State v. Seats, 2015 WL 3930169 (Iowa 2015):
Holding:  Where judge has discretion to sentence juvenile to LWOP, judge must consider mitigating circumstances before doing so.

State v. Dickey, 2015 WL 2445810 (Kan. 2015):
Holding:  Defendant’s challenge to trial court’s classification of his prior juvenile adjudication for burglary as a person felony for criminal history and sentencing enhancement purposes could be raised for first time on appeal, under statute allowing court to correct illegal sentences at any time.

Brewer v. Com., 2015 WL 5667020 (Ky. 2015):
Holding:  A “trifurcated” trial with three phases (including two penalty phases) was necessary to deal with factual issues jury must make regarding guilt and sentencing enhancements.

State v. Mosby, 98 Crim. L. Rep. 202 (La. 11/20/15):
Holding:  Imposition of a mandatory 30-year minimum sentence on a 73-year-old Defendant in drug sale case would be cruel and unusual punishment.

Com. v. Didas, 26 N.E.3d 732 (Mass. 2015):
Holding:  Statute changing mandatory minimum sentences to the benefit of Defendant applied retroactively and applies to Defendant whose case was pending when new law became effective.

People v. Lockridge, 2015 WL 4562293 (Mich. 2015):
Holding:  Sentencing guidelines which increased the mandatory minimum sentence violated 6th Amendment right to jury trial to the extent that they required judge to make factual findings not admitted by Defendant or found by a jury.

State v. Boston, 98 Crim. L. Rep. 308 (Nev. 12/31/15):
Holding:  8th Amendment prohibits “functional equivalent” of LWOP for juveniles for non-homicide offenses.
State v. Jones, 2015 WL 5081133 (Minn. 2015):
Holding:  Violation of probation is not, standing alone, subject to criminal contempt because of term of probation is not a court mandate.

State v. Bevly, 2015 WL 571503 (Ohio 2015):
Holding:   Statute which imposed a mandatory minimum for child sex crimes which were “corroborated” by other evidence but did not impose mandatory minimum for “uncorroborated” crimes violated due process; the existence of corroborating evidence was irrelevant to the purpose of felony sentencing.

Com. v. Hopkins, 2015 WL 3949099 (Pa. 2015):
Holding:  Sentencing statute which increased mandatory minimum sentence for selling drugs within 1000 feet of a school violated Defendant’s 6th Amendment right to fact-finding by a jury because it required judge to make certain fact determinations.

Com. v. Rose, 2015 WL 7283338 (Pa. 2015):
Holding:  Where there was a 14-year delay between assault on Victim and Victim’s death, Defendant charged with murder must be sentenced under law in effect at time of the assault; to apply later sentencing laws would be ex post facto.





State v. Houston, 2015 WL 773718 (Utah 2015):
Holding:  Even though Juvenile did not preserve his claim that he could not be sentenced to LWOP, the claim was reviewable on appeal under rule allowing court to correct an illegal sentence; this was a legal issue only, that did not require the appellate court to delve into the record or make findings of fact.

Hamilton v. State, 2015 WL 1005033 (Wyo. 2015):
Holding:  A Rule which authorized a court to reduce, modify or correct a judgment did not authorize a court to increase a previously-imposed sentence, even though Defendant later violated a plea agreement requiring cooperation with the Government.

Lindsay R. v. Cohen, 2015 WL 161147 (Ariz. App. 2015):
Holding:  Even though Victim’s Rights provision gives victims the right to have counsel present, victim’s counsel invaded the province of the State by filing memos of law and notice of intent to introduce records regarding restitution.

People v. Ricardo P., 98 Crim. L. Rep. 120 (Cal. App. 10/22/15):
Holding:  Where Defendant was convicted of burglary, a probation condition that required him to submit to warrantless searches of all electronic devices and surrender all passwords was impermissibly overbroad because it impinged on rights to privacy and speech, and was not likely to reveal whether Defendant was complying with other probation conditions or not.

Santos v. Brown, 2015 WL 4035246 (Cal. App. 2015):
Holding:  Victim’s Bill of Rights Act (requiring advance notice to victims and victim input) did not apply to Governor’s executive decisions on clemency.

People v. Gaines, 195 Cal. Rptr.3d 842 (Cal. App. 2015):
Holding:  Probation condition prohibiting Defendant from having “dangerous drugs” was vague; term should be “controlled substances” and should include provision that Defendant can use prescription drugs with a prescription.

People v. Denard, 2015 WL 7774288 (Cal. App. 2015):
Holding:  Trial court could not rely on the facts stated in probable cause affidavit from Florida to find a prior conviction for “strike” purposes, because the affidavit contained multiple hearsay, Defendant was not ultimately convicted of that offense, and reliance of the affidavit constituted judicial fact-finding in violation of 6th Amendment right to jury trial.

People v. Rebulloza, 2015 WL 848555 (Cal. App. 2015):
Holding:  Defendant’s Fifth Amendment rights were violated by a probation condition that required Defendant to participate in a sex offender program that required him to waive his privilege against self-incrimination.



People v. Chung, 2015 WL 3507254 (Cal. App. 2015):
Holding:  Where Defendants sold three different drugs to a single buyer in a single transaction, consecutive sentences for each drug were barred by statutory ban on consecutive sentences for a single act, absent evidence of multiple different objectives in the sale.

People v. Lopes, 2015 WL 4397765 (Cal. App. 2015):
Holding:  Even though Defendant had prior “felony” DWI as a juvenile and was committed to DWI Youth Program, this was not a “prior violation punished as a felony” that would enhance a later adult DWI charge; the juvenile violation and sentence to the Youth Program was not a true prior felony conviction, even though it was labeled as such.

People v. Pace, 2015 WL 5316768 (Ill. App. 2015):
Holding:  Where trial judge said at sentencing that he would consider defendant’s “allocution, which he did not avail himself of,” this showed that Defendant was being improperly punished for exercising his right to silence and privilege against self-incrimination at allocution, and warranted resentencing.

Helms v. Com., 2015 WL 3429126 (Ky. App. 2015):
Holding:  The zero-tolerance provision of a pretrial diversion agreement, which stated that any violation would result in the agreement being set aside, did not relieve the court of the duty to consider the statutory requirements for revocation from supervision, such as danger to the community and rehabilitation; commitment to a predetermined outcome for violation of the diversion agreement without consideration of the statute would be an abuse of discretion.

People v. Hutcheson, 2014 WL 588126 (Mich. App. 2014):
Holding:  Defendant’s use of his hands to attack Victim did not constitute touching Victim “by any other type of weapon” as needed for sentence enhancement; Defendant’s hands are not distinct from the body like a gun or knife.

State v. Fichtner, 2015 WL 4171399 (Minn. App. 2015):
Holding:  The presence of one or more children in a Defendant’s DWI car constitutes only one aggravating factor, not a separate, stackable factor for each child.

People v. Cesar, 2015 WL 4450401 (N.Y. App. 2015):
Holding:  Even though Defendant was an illegal alien, trial court’s refusal to consider a sentence of probation violated due process and equal protection.

State v. Jefferies, 776 S.E.2d 872 (N.C. App. 2015):
Holding:  Jury cannot find habitual felon status for a Defendant based on a prior felony that wasn’t alleged in the indictment.




State v. Davidson, 2015 WL 3771486 (Or. App. 2015):
Holding:  LWOP sentence violated State constitution’s proportionality clause as applied to Defendant convicted of masturbating in public; even though Defendant had three prior convictions for public masturbation and his behavior caused alarm to women and children who witnessed it, Defendant did not commit violent acts or engage in nonconsensual touching of anyone.

Com. v. Ali, 2015 WL 926952 (Pa. App. 2015):
Holding:  Daycare facilities and preschools are not “elementary schools” which trigger enhancements for drug offenses committed nearby.

State v. Mullen, 2015 WL 1035633 (Wash. App. 2015):
Holding:  Where Defendant’s prior offense was for reckless driving – which may or may not have involved alcohol or drugs – Defendant had 6th Amendment right to a jury finding that the prior offense involved alcohol or drugs before it could be used as an enhancer for a new DWI charge.

State v. Rose, 2015 WL 9203927 (Wash. App. 2015):
Holding:  Even though Defendant’s marijuana prosecution was pending when voter-approved initiative took effect which legalized marijuana, the prosecution “savings statute” did not apply to allow the prosecution to proceed; by legalizing marijuana, voters were making a common law assumption that prosecutions would be “stopped” on the effective date of the legalization, not that prosecutions would be “saved” by a contrary law.  

State v. Elward, 2015 WL 238292 (Wis. App. 2015):
Holding:  A $200 DNA surcharge on misdemeanor defendants who committed their crimes before the effective date of the surcharge was a fine, not a fee, and was ex post facto as applied to them; the surcharge bore no relation to the cost of a DNA test because the defendants were not required to take a DNA test, and so the State was receiving money for nothing, which made the surcharge a punishment without any type of regulatory goal.


Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)

U.S. v. Morales, 2015 WL 5042809 (1st Cir. 2015):
Holding:  Court plainly erred in sentencing Defendant as Tier III offender under SORNA; Defendant had been convicted of Rhode Island child molestation, but under the categorical approach, the R.I. statute was not comparable to the offenses listed under Tier III; the R.I. statute criminalized sexual penetration with a child under 14, but the SORNA offenses required additional elements, such as threat of force, or crimes with a child under 12.


Belleau v. Wall, 97 Crim. L. Rep. 739 (E.D. Wis. 9/21/15):
Holding:  Where (1) Defendant was convicted of sex offense in 1994, (2) after he finished his sentence, he was civilly committed as a sexually violent person (SVP), and (3) three years before his SVP release, the State enacted a law requiring lifetime GPS monitoring of those released from SVP commitment, application of GPS law to him was ex post facto since it increased the punishment for the 1994 offense; like probation, parole or supervised release, GPS tracking constitutes “punishment” through technology, not a nonpunitive civil purpose; GPS tracking also implicates 4th Amendment issues.

People v. Toloy, 97 Crim. L. Rep. 668 (Cal. App. 8/26/15):
Holding:  Crime of failing to register as sex offender requires actual knowledge of the duty to register, though, here, Defendant had such knowledge.

People v. Rebulloza, 2015 WL 848555 (Cal. App. 2015):
Holding:  Defendant’s Fifth Amendment rights were violated by a probation condition that required Defendant to participate in a sex offender program that required him to waive his privilege against self-incrimination.

In re Wheeler, 2015 WL 3982859 (Wash. App. 2015):
Holding:  Defendant could not be convicted for failing to register as a sex offender for an offense that was subsequently repealed by Legislature.

State v. Oatman, 2015 WL 5554299 (Wis. App. 2015):
Holding:  Statute prohibiting sex offenders from photographing minors without their parents’ permission was overbroad under 1st Amendment; statute was not content neutral, and statute did not further any Gov’t interest in protecting children, because children are not harmed by nonpornographic photos taken in public places.


Sexual Predator

In the Matter of the Care and Treatment of Parr v. State, 2016 WL 787983  (Mo. App. W.D. March 1, 2016):
Even though Defendant had been found not to be a sexually violent predator (SVP) at a commitment trial in 2009, collateral estoppel did not preclude the State from seeking to commit him in 2012 (after his parole was revoked) because there had been a material change in circumstances, and whether Defendant met the SVP criteria in 2009 is not the same question as to whether he met the criteria in 2012.
Facts:  In 2009, as Defendant’s prison release date approached, the State sought to commit Defendant under the SVP statute.  However, the trial court found that Defendant did not meet the criteria for commitment in 2009.  Defendant was conditionally released from prison.  Subsequently, his parole was revoked, largely because he wrote a letter to a fellow sex offender with sexual references to minors.  In 2012, the State again sought to commit Defendant.  Following a jury trial, he was determined to be SVP.
Holding:  It is an issue of first impression whether collateral estoppel barred the 2012 trial.  Although Defendant does not raise this issue directly, his argument that the State could not rely on pre-2009 events to prove its case implicitly raises the issue.  Collateral estoppel only applies where the issue decided in the prior adjudication was identical with the issue in the new case.  Sec. 632.480(5) defines an SVP as a person who “suffers” from a mental abnormality; the present tense indicates it is a current mental condition that is considered.  Whether Defendant met the SVP criteria in 2009 is not the same question as to whether he met it in 2012.  Collateral estoppel also will not apply where there has been a material change in facts between the first and second adjudications.  Here, Defendant’s letter provided a material change in facts because it provided multiple new facts showing Defendant was SVP.  However, the State does not have carte blanche ability to file a new petition whenever an earlier SVP case is unsuccessful; to avoid issue preclusion, the State must identify subsequent events, which have create a new legal situation or alter the legal rights of the parties.

Karsjens v. Jesson, 2015 WL 3755870 (D. Minn. 2015):
Holding:  Civil commitment (SVP) law violated 14th Amendment substantive due process because it was not narrowly tailored to treat defendants or protect society from danger of mental illness; law failed to require periodic risk assessments to see if continued commitment was still necessary; failed to provide an adequate mechanism by which someone who satisfied the discharge standard could obtain timely release; placed the burden on defendant to demonstrate they could be placed in a less restrictive setting, but failed to provide a less restrictive setting; and did not require State to seek release of anyone who no longer met criteria for continued commitment.

Belleau v. Wall, 97 Crim. L. Rep. 739 (E.D. Wis. 9/21/15):
Holding:  Where (1) Defendant was convicted of sex offense in 1994, (2) after he finished his sentence, he was civilly committed as a sexually violent person (SVP), and (3) three years before his SVP release, the State enacted a law requiring lifetime GPS monitoring of those released from SVP commitment, application of GPS law to him was ex post facto since it increased the punishment for the 1994 offense; like probation, parole or supervised release, GPS tracking constitutes “punishment” through technology, not a nonpunitive civil purpose; GPS tracking also implicates 4th Amendment issues.


Specific Performance


People v. Stapinski, 98 Crim. L. Rep. 50 (Ill. 10/8/15):
Holding:  Even though Prosecutor had not previously approved a cooperation agreement with Defendant, where (1) police told Defendant that if he cooperated in a drug investigation by helping arrest other people that then police would not indict him on certain charges and (2) Defendant upheld his part of the deal, Defendant’s right to substantive due process was violated when Prosecutor then charged him; due process requires the State to honor a cooperation agreement whenever a defendant fulfills his portion of the deal and the cooperation involved surrendering constitutional rights.

State v. King, 97 Crim. L. Rep. 696 (N.M. 9/10/15):
Holding:  Where Officer conveyed offer from Prosecutor to Defendant that if Defendant would produce a murder weapon then Prosecutor would “talk dismissal” about an evidence tampering charge, Defendant was entitled to specific performance of dismissal when he produced weapon; although a “finely-parsed” reading of the phrase “talk dismissal” might mean Prosecutor promised only to “talk” about possibility of dismissal, this was not a fair reading of the phrase in the context of the case.


Statute of Limitations

*  Musacchio v. United States, 2016 WL 280757, ___ U.S. ___ (U.S. Jan. 25, 2016):
Holding:  (1)  Even though a jury instruction contains an extra element, sufficiency of the evidence should be assessed only against the statutory elements of the charged crime; (2) a statute-of-limitations defense under 18 U.S.C. Sec. 3282(a), the general federal criminal statute of limitations, cannot be raised for the first time on appeal; it must have been raised in the district court in order to be considered on appeal; the issue cannot be considered as plain error.

U.S. v. Tavarez-Levario, 2015 WL 3540743 (5th Cir. 2015):
Holding:  Crime of knowing use of counterfeit immigration documents (social security and green cards) to obtain employment is not a continuing offense; thus, the five-year statute of limitations began to run when Defendant used the fake cards to obtain employment, even though Defendant’s employment continued afterwards; the use of the fake documents was a single, one-time event, not an ongoing criminal activity.

State v. Walden, 2015 WL 6553037 (Iowa 2015):
Holding:  The 3-year general statute of limitations for felonies applies to charge of kidnapping with intent to commit sexual assault, not the longer limitations period for sexual abuse offenses; kidnapping was not listed as an exception to the 3-year period.

State v. Baxter, 2015 WL 5554645 (Ga. App. 2015):
Holding:  Statutory time limit of 180 days for State to obtain an indictment of a juvenile was a mandatory requirement that could not be waived by the juvenile, since statute uses the word “shall.”









Statutes – Constitutionality -- Interpretation – Vagueness

Hill v. Boyer, Sheriff of Jefferson County, 2016 WL 502881 (Mo. banc Feb. 9, 2016):
Holding:  (1) Where Petitioner had been convicted of a felony in 1973, he was not eligible for a concealed carry permit under Sec. 571.101.2(3) because he had “pled guilty to” a felony, even though his civil rights had been “restored” pursuant to a 1975 statute; the “restoration” of rights did not negate the fact that he had pled guilty to a felony; and (2) Petitioner was not subject to an unconstitutional retrospective law under Art. I, Sec. 13 of the Missouri Constitution because the concealed carry permit law does not create a new legal “disability” or impose any affirmative duty on Petitioner, but merely takes prior conduct into account in determining whether a person can have a permit; in the 1970s, when Petitioner had his civil rights “restored,” it was a violation of Missouri law to carry a concealed weapon; Missouri did not permit carrying a concealed weapon with a permit until 2003.

State v. Clay, 2016 WL 503216 (Mo. banc Feb. 9, 2016):
Amendment 5 (the “gun amendment” to Article I, Sec. 23) does not prohibit the Legislature from banning nonviolent felons from possessing guns.
Facts:  In 2015, Defendant, who had a prior nonviolent felony conviction, was charged with unlawful possession of a firearm in violation of Sec. 571.070.1(1).  The trial court dismissed the charge under the amended version of Article I, Sec. 23. The State appealed.
Holding:  Restrictions on the right of felons to possess guns have long been recognized as an exception to the right to bear arms.  Amendment 5 did not substantially change Article I, Sec. 23, but simply was an expression or declaration of existing rights.  The amendment simply enshrined the status quo as to the right to bear arms.  The amendment did not bar the Legislature from adopting laws regulating the possession of guns by nonviolent felons.  Even though Amendment 5 requires strict scrutiny of gun laws, laws against nonviolent felons’ possession of guns survive strict scrutiny because they are narrowly tailored to serve a compelling government interest in public safety.  

State v. Robinson, 479 S.W.3d 621 (Mo. banc Feb. 9, 2016):
Holding:  The applicable version of Article I, Sec. 23 (the “gun amendment”) is the one in effect at the time of the charged crime; thus, Supreme Court does not address the merits of Defendant’s argument that Amendment 5, which took effect after the charged crimes, prohibits the Legislature from banning nonviolent felons from possessing guns.

State v. S.F., 2016 WL 1019211 (Mo. banc March 15, 2016):
Holding:   (1) Sec. 191.677, which prohibits recklessly exposing another person to HIV without that person’s consent, does not violate the First Amendment because it does not compel disclosure; instead, the statute prevents conduct that could spread HIV to nonconsenting persons; while people may have to disclose their HIV status if they choose to engage in activities covered by the statute, any speech compelled is incidental to the statute’s regulation of the targeted conduct; and (2) Sec. 191.677 does not violate a fundamental right to privacy, because it does not criminalize consensual, non-harmful sexual conduct; instead, the statute regulates only sexual conduct that would expose another person to a life-jeopardizing disease when that person has not given consent.  

*  Caetano v. Massachusetts, 2016 WL 1078932, ___ U.S. ___ (U.S. March 21, 2016):
Holding:  State law banning possession of stun guns violates Second Amendment as interpreted in District of Columbia v. Heller, 554 U.S. 570 (2008).

U.S. v. Meza-Rodriguez, 97 Crim. L. Rep. 665 (7th Cir. 8/20/15):
Holding:  2nd Amendment right to bear arms applies to illegal immigrants, not just “citizens.”

Dimaya v. Lynch, 98 Crim. L. Rep. 101 (9th Cir. 10/19/15):
Holding:  The residual clause of the Immigration and Nationality Act that prohibits relief from removal for any immigrant who commits certain listed offenses or “any other offense that is a felony and that, by its nature, involves substantial risk of physical force” is unconstitutionally vague under U.S. v. Johnson (U.S. 2015), which struck down a similar residual clause under ACCA.

Heller v. District of Columbia, 97 Crim. L. Rep. 711 (D.C. Cir. 9/18/15):
Holding:  Gun registration ordinance violated 2nd Amendment where it required gun registrants to bring their gun to police station for police inspection; required re-registration every three years; required owners pass a test about gun laws; and limited the number of guns that can be registered to one every 30 days; “[O]nce a firearm is registered, it becomes a trap for the unwary” who may fail to renew every three years because they “may not understand the requirement;” further, “re-registration serves no law enforcement purpose.”

Ex parte Tulley, 2015 WL 5192182 (Ala. 2015):
Holding:  Where a statute that criminalized carrying a gun on private property did not provide any punishment, the statute violated due process on its face.

Neptune v. Lanoue, 2015 WL 6735348 (Fla. 2015):
Holding:  Even though Defendant was stalking Officer online, an injunction prohibiting Defendant from posing anything about the Officer on the internet was overly broad and violated 1st Amendment, because it went beyond prohibiting stalking to prohibiting legitimate expression about Officer’s alleged police misconduct

People v. Burns, 98 Crim. L. Rep. 272, 2015 WL 9227362 (Ill. 12/17/15):
Holding:  Blanket ban on carrying concealed guns in public violates 2nd Amendment.

Scott v. First Judicial Dist. Court of Nev., 98 Crim. L. Rep. 288 (Nev. 12/31/15):
Holding:  An obstruction of justice ordinance which prohibited hindering, obstructing or resisting police from carrying out their official duties was unconstitutionally overbroad and vague, at least as applied to passenger who repeatedly interrupted police and told driver not to perform a field sobriety test; the ordinance criminalized speech protected by First Amendment.


State v. EJ.J., 2015 WL 3915760 (Wash. 2015):
Holding:  Even though Defendant yelled profanity at Officer who was arresting his sister, this could not support conviction for obstructing a law enforcement officer because Defendant’s words were protected by 1st Amendment.

State v. Houghton, 2015 WL 4208659 (Wis. 2015):
Holding:  Statute prohibiting obstruction of windshields did not prohibit any object being present in the windshield but only those that caused material obstruction; the definition of “obstructs” indicates the object needs to have more than de minimus effect on driver’s vision to be an obstruction.

In re Chase C., 2015 WL 9254161 (Cal. App. 2015):
Holding:  Even though Juvenile told other minors not to cooperate with police, and refused to identify himself when arrested, this did not constitute obstruction of justice or resisting arrest; Juvenile’s verbal protests to the other minors were protected political speech under 1st Amendment, and his failure to identify himself was an assertion of silence under the 5th Amendment.

Tiplick v. State, 2015 WL 383884 (Ind. App. 2015):
Holding:  The “synthetic drug” statute was unconstitutionally vague in that no person of ordinary intelligence would be able to determine what substances were prohibited; the statute listed over 60 chemical compounds and required a “Where’s Waldo” expedition through the criminal code, administrative code and not-yet-codified agency rules to determine what was prohibited.  

State v. Johnson, 98 Crim. L. Rep. 71, 2015 WL 5853115 (Tex. App. 10/7/15):
Holding:  Statute criminalizing defacing or burning flag violated 1st Amendment.

State v. Turner, 2015 WL 2456991 (Minn. App. 2015):
Holding:  Criminal defamation statute was unconstitutionally overbroad because it did not make truth an absolute defense, but instead also required a showing of good motives and justifiable ends to be a defense.

Ex parte Perry, 2015 WL 4514696 (Tex. App. 2015):
Holding:   Statute regarding coercion of a public servant violated 1st Amendment’s free speech protection to the extent it was applied to Governor who was charged with coercion for acts related to his ordinary use of line-item veto.

State v. Rose, 2015 WL 9203927 (Wash. App. 2015):
Holding:  Even though Defendant’s marijuana prosecution was pending when voter-approved initiative took effect which legalized marijuana, the prosecution “savings statute” did not apply to allow the prosecution to proceed; by legalizing marijuana, voters were making a common law assumption that prosecutions would be “stopped” on the effective date of the legalization, not that prosecutions would be “saved” by a contrary law.  

Payseno v. Kitsap County, 2015 WL 1215059 (Wash. App. 2015):
Holding:  Statute which required that Defendant could have his gun rights restored “after five or more consecutive years in the community without being convicted” meant any crime-free five year period after a conviction, not the five years immediately before applying for restoration; the rule of lenity required interpreting statute in favor of Defendant.

State v. Oatman, 2015 WL 5554299 (Wis. App. 2015):
Holding:  Statute prohibiting sex offenders from photographing minors without their parents’ permission was overbroad under 1st Amendment; statute was not content neutral, and statute did not further any Gov’t interest in protecting children, because children are not harmed by nonpornographic photos taken in public places.


Sufficiency Of Evidence

State v. Jones, 479 S.W.3d 100 (Mo. banc Jan. 26, 2016):
(1)  Where Defendant entered an open garage door with a gun in order to commit burglary, this was sufficient to also convict of ACA because Sec. 571.015.1 only requires that a Defendant commit a crime “by, with, or through” the “use, assistance or aid” of a weapon; the statute does not require that the weapon be the means of forcing entry, either directly or indirectly; (2) even though Officer who chased Defendant after the burglary told him only to “stop running,” Defendant should have reasonably known he was under arrest, so evidence was sufficient to convict of resisting arrest.
Facts:  Defendant entered an open garage door.  He had a gun.  He then went into the residence, and after scuffling with a resident, fled.  Shortly thereafter, police arrived, and saw Defendant in the area.  An officer told Defendant to “stop running,” and chased him.  Defendant was convicted of first degree burglary, armed criminal action and resisting arrest.
Holding:  (1) Defendant claims the evidence is insufficient to convict of ACA because he didn’t “use” a weapon to enter the residence, because he entered through an open garage door.  Sec. 571.015.1 does not contain only the word “use” of a weapon.  The statute makes it a crime to act “by, with, or through” the “use, assistance or aid” of a weapon.  The noun “use” does not mean that the weapon must have been necessary to commit the crime or that but for the Defendant’s “use” of the weapon the crime would not have occurred.  Regarding a burglary, the weapon need not have been the means of forcing entry, either directly or indirectly.  Aside from “use,” Defendant ignores the “with” and “through” “assistance” and “aid” language of the statute.  The statute is intended to reach as far as possible and discourage defendants from arming themselves during commission of felonies.  (2)  Defendant claims the evidence is insufficient to convict of resisting arrest, Sec. 575.150.1, because Officer said only “stop running” and not “stop running, you’re under arrest.”  However, it is not necessary for police to specifically say, “you are under arrest,” when the circumstances indicate Officer is attempting an arrest.   Here, when Officer identified himself and told Defendant to stop running, Defendant fled and kept running as Officer chased him.  There was sufficient evidence to infer that Defendant knew or reasonably should have known he was being arrested for crimes he had just committed.

State v. Lammers, 479 S.W.3d 624 (Mo. banc Feb. 9, 2016):
(1)  Where Defendant purchased guns and practiced with them, and under police questioning, said he had thought about doing a mass shooting at Wal-Mart before he bought the guns, the evidence was sufficient to convict of attempted first-degree assault and ACA, because this showed an intent and substantial step to commit the crime; and (2) State ex rel. Verweire v. Moore, 211 S.W.3d 89 (Mo. banc 2006), which appeared to decide intent to commit attempted assault as a matter of law rather than defer to the trier of fact, is overruled.
Facts:  Defendant suffered from mental illness.  He legally purchased two guns and used them for practice.  He had a friend store the guns because he knew his mother would not approve of them.  When his mother learned he had purchased guns, she became concerned and called police to check on his well-being.  Police took him to the police station and questioned him.  He initially said he bought the guns to go hunting, but after police told him his mother was concerned he might be a mass shooter, he agreed there were similarities between himself and other mass shooters.  He said that before he bought the guns, he envisioned himself committing a shooting at a Wal-Mart.   He then said he “realized when I went shooting … I was like, this isn’t me.”  Defendant was convicted at a trial of attempted first-degree assault and armed criminal action.
Holding:  (1) To be convicted of attempted first-degree assault, Defendant must have the purpose to commit the offense, and have taken a “substantial step” toward commission.  Intent is usually showed circumstantially.  Here, Defendant envisioned doing a mass shooting at a Wal-Mart and bought two guns to carry that out; this is sufficient to prove intent to kill or cause serious physical injury.  Defendant’s actions in buying guns and practicing with them showed a “substantial step” because this was strongly corroborative of the firmness of his purpose in completing the offense.  (2)  In Verweire, the Court found there was no factual basis to find a “substantial step” toward attempted first-degree assault where the defendant did not pull the trigger on a gun and voluntarily retreated.  Verweire appears to have decided intent as a matter of law rather than deferring to the trier of fact; as a result, Verweire was wrongly decided.  “To the extent that Verweire and its progeny hold that threats with a deadly weapon with the ability to carry them out cannot constitute attempt unless the defendant pulls the trigger, police intervene, or the defendant causes only minor injury, those decisions should no longer be followed.”

State v. Zetina-Torres, 2016 WL 792508 (Mo. banc March 1, 2016):
(1) Even though jury was instructed to find Defendant guilty based on an accomplice liability theory, and (2) even though the evidence against Co-Defendant had previously been found insufficient to convict in Co-Defendant’s prior direct appeal, the appellate court reviewing sufficiency of the evidence considers only the legal question whether the statutory elements of the crime were proven, which does not rest on how the jury was instructed; further, Sec. 562.046(1) provides that it is no defense to criminal responsibility of a defendant based upon conduct of another that such other person has been acquitted.
Facts:  Defendant and Co-Defendant were charged with trafficking drugs found in a truck.  Defendant was the driver and Co-Defendant was the passenger.  Co-Defendant was tried and convicted, but on direct appeal, the appellate court found the evidence insufficient to prove that Co-Defendant knew about the drugs.  When Defendant went to trial, the jury was instructed to find Defendant guilty if he acted with Co-Defendant in the crime.
Holding:  Defendant contends that because the jury was instructed on an accomplice liability theory, and because Co-Defendant’s conviction was ultimately vacated, the evidence is insufficient.  The U.S. Supreme Court recently held in Musacchio v. U.S., 2016 WL 280757 (U.S. 2016), that when examining sufficiency, the appellate court considers only the legal question whether the elements of a statute were satisfied; sufficiency review does not rest on how the jury was instructed.  Here, Defendant was charged with acting alone or in concert with Co-Defendant.  There was ample evidence that Defendant knew about the drugs in the truck.  Defendant’s argument that his conviction must be vacated because the Co-Defendant was ultimately discharged is also refuted by Sec. 562.046(1) which provides that it is no defense to criminal responsibility based on conduct of a co-defendant that such co-defendant has been acquitted.   

State v. Voss, 2016 WL 145727 (Mo. App. E.D. Jan. 12, 2016):
(1) Defendant can be convicted of first-degree involuntary manslaughter for involvement in a death of a Victim from a drug overdose, where Defendant’s reckless conduct caused Victim’s death in that Defendant supplied heroin to Victim, helped Victim ingest it, saw signs that Victim was overdosing, and failed to seek medical attention; (2) trial court abused discretion in penalty phase in admitting hearsay testimony from the mother of a different victim than the one in this case in which she claimed that Defendant had caused her son’s death, too; allowing a mother of a different victim than the one in this case to read a “victim-impact” statement, because this mother was not a family member of the victim in this particular case; allowing Victim’s sister to testify to hearsay that she believed Defendant was involved in five other heroin overdose deaths; and allowing a probation officer to testify to hearsay from a police report that Defendant was involved in another person’s overdose death.  However, the penalty phase testimony was harmless given other admissible penalty phase evidence.
Facts:  Defendant was convicted at a jury trial of first-degree involuntary manslaughter for recklessly causing the heroin overdose death of Victim.  During penalty phase, trial court admitted testimony by various witnesses that Defendant had also caused other people to die of heroin overdoses, though none of those witnesses had personally witnessed this.  The court also allowed a mother of a victim in one of those other alleged deaths to read a victim-impact statement about her son’s death.
Holding:  (1)  It is a matter of first impression in Missouri whether a person can be convicted of first-degree involuntary manslaughter for involvement in a victim’s death from drug overdose.  The involuntary manslaughter statute is not defined in terms of a Defendant’s failure to act, and thus, any duty to act must be otherwise imposed by law.  The comment to Sec. 562.011.4 provides an example of liability for manslaughter based on the failure to perform an act “such as supplying medical assistance to a close relative.”  A Defendant can be criminally liable for a failure to act where “one stands in a certain status relationship to another.”  Here, that standard was met because Defendant created or increased the risk of injury to Victim by providing Victim heroin, helping to prepare it for ingestion, and after observing signs of overdose, leaving Victim alone and not contacting medical help.  This is sufficient evidence from which a reasonable juror could find recklessness, i.e., conscious disregard of risk of death to Victim and such disregard was a gross deviation from what a reasonable person would do in such circumstances.  (2) In penalty phase, “history and character” evidence of prior unadjudicated criminal conduct is admissible under Sec. 557.036.3 if it satisfies the preponderance of evidence standard, which means it must be based on a witness’ “firsthand knowledge” of the unadjudicated criminal conduct.  Here, the witnesses who testified that Defendant had caused other heroin overdose deaths did not have firsthand knowledge of those incidents.  Their knowledge was based on hearsay.  Hearsay testimony is admissible during penalty phase only if it falls within a recognized hearsay exception, which the testimony from these witnesses did not.  With regard to the mother of a victim in a different incident than the one charged who read a victim-impact statement about how her son’s death affected her, this mother-witness was not a victim in the instant case and her statement did not concern the facts of the instant case.  Although Sec. 557.041 does not define the term “victim,” Sec. 595.200(6) provides a definition of “victim” as a direct victim of a crime or family members of a direct victim.   Sec. 557.041.2 allows the “victim of such offense” to make a victim-impact statement in a particular case.  This language only authorizes a victim of the offense at issue (charged offense) to make a statement.  Although this was a close case, the inadmissible evidence was harmless when considered with other admissible penalty phase evidence, particularly damaging admissions made by Defendant.  However, courts should be “cautious” about admitting alleged prior unadjudicated conducted.

State v. Johnson, 2016 WL 92827 (Mo. App. E.D. Jan. 12, 2016):
Even though Defendant removed Victim’s pants with his hands, where Victim testified that Victim’s hands were “on the floor, I’m not sure” during the sexual acts, the evidence was insufficient to convict of second-degree statutory sodomy because hand-to-genital contact was not proven.
Facts:  Defendant was convicted of second-degree statutory sodomy for allegedly touching Victim’s genitals with his hand.  Victim testified that Defendant removed her pants with his hands and performed various sex acts.  When asked where Defendant’s hands were during the sexual acts, Victim testified, “On the floor.  I’m not sure.”  
Holding:  Under Sec. 566.010(1), second-degree statutory sodomy requires an act involving the genitals of one person and the hand, mouth, tongue or anus of another person.  Victim never testified that Defendant touched her genitals with his hand.  Close proximity between a Defendant’s body part and Victim’s body part is insufficient to reasonably infer actual contact without additional evidence.  The State claims that actual contact can be inferred because Defendant testified at trial that no sexual acts occurred, and since the jury convicted him, the jury did not believe his testimony.  This bootstrapping argument must be rejected.  Even though the jury disbelieved Defendant’s testimony that no sex acts occurred, it is rank speculation that Defendant’s hand touched Victim’s genitals, without some evidence of this.

State v. Sanders, 2016 WL 616433 (Mo. App. E.D. Feb. 16, 2016):
Holding:  (1)  Where the definition of “deviate sexual intercourse” was changed in 2006, and Defendant’s pre-2006 acts did not fit within the pre-2006 definition, trial court plainly erred in giving a jury instruction based on the newer definition; and (2) where the written sentence and judgment did not conform to the oral pronouncement of sentence, case is remanded for correction of written sentence nunc pro tunc to conform to oral pronouncement.


State v. Vu, 2016 WL 1086357 (Mo. App. E.D. March 15, 2016):
Even though the Prosecutor’s “bad check clerk” sent a “10-day” notice letter to Defendant at his address and the letter was not returned, the evidence was insufficient to convict of passing a bad check because Sec. 570.120 requires proof that Defendant “actually received” the notice.
Facts:  Defendant was convicted of passing a bad check at trial.  The Prosecutor’s “bad check clerk” testified that she sent a “10-day” letter to Defendant, and that the letter was not returned.
Holding:  Sec. 570.120.1(2) criminalizes passing a bad check if the Defendant fails to pay the check “within ten days after receiving actual notice in writing that [the check] has not been paid because of insufficient funds.”   Here, there was proof that a 10-day notice was sent to Defendant’s address, and not returned.  But there is no proof Defendant actually received the notice.  The notice could have been lost in the mail.  The State could have used means to notify Defendant that would have provided proof of actual receipt.  But by choosing to send the 10-day notice by regular mail, the State left the record bereft of proof that Defendant actually received it, as required by statute.  Defendant discharged.
 
State ex rel. Royal v. Norman, 2016 WL 215236 (Mo. App. W.D. Jan. 29, 2016):
Habeas relief granted reducing conviction from felony to misdemeanor, where Defendant had pleaded guilty to tampering with a victim in an underlying misdemeanor case; Sec. 575.270.3 makes witness tampering a felony only if the underlying case is a felony.
Facts:  Defendant pleaded guilty to third degree domestic assault, a misdemeanor.  Later, he was charged with the Class C felony of tampering with a victim, involving the victim from the misdemeanor case.  He was ultimately sentenced to seven years for victim tampering.  He sought a writ of habeas corpus.
Holding:  Sec. 575.270.3 provides that witness tampering “is a class C felony if the original charge is a felony.  Otherwise, tampering … is a class A misdemeanor.”  Imposition of a sentence beyond that permitted by the applicable statute may be raised via habeas corpus.  Here, his sentence exceeds that permitted by Sec. 575.270.3.  The lower court is ordered to amend the conviction to a misdemeanor and sentence accordingly.

State v. Ransburg, 2016 WL 615753 (Mo. App. W.D. Feb. 16, 2016):
Even though Defendant held a taped-up (walking) stick over his chest and charged at Victim, the evidence was insufficient to convict of second-degree assault because this was not a “dangerous instrument” under the facts here, where Defendant did not use the stick as a bludgeon or swing it at anyone, and there was no evidence that the stick, as used, was readily capable of causing death or serious physical injury.
Facts:  Defendant forced his way into a residence while carrying a taped-up four-foot stick, similar to a broom handle.  He held the stick across his chest and charged at Victim.  Defendant was previously known by police and Victim to routinely carry this stick, because he used it for dancing.  Defendant was convicted at trial of second-degree assault and a corresponding count of armed criminal action.  
Holding:  Sec. 565.060 provides that a person commits second-degree assault if he attempts to cause physical injury by means of a “dangerous instrument.”  Sec. 566.061(9) provides that a “dangerous instrument” is any instrument, which under the circumstances in which it is used, is readily capable of causing death or serious physical injury.  Here, Defendant did not swing the stick at anyone or use it as a bludgeon.  He was known to always carry the stick for dancing.  No evidence was presented that his holding the stick across his chest and charging at Victim was readily capable of causing death or serious physical injury.  As such, the evidence was insufficient to convict of second-degree assault, and the corresponding ACA must also be set aside.  The appellate court can enter a conviction for a lesser-included offense, however, and so enters conviction for third-degree assault, Sec. 565.070.1, for attempting to cause or recklessly causing physical injury.  

State v. Eckert, 2016 WL 1039045 (Mo. App. W.D. March 15, 2016):
Even though Defendant had already been convicted when he wrote letters asking Victim to recant, where his case was still pending on appeal, Defendant could be convicted of victim-tampering under Sec. 575.270.
Facts:  Defendant was convicted at a trial of a sex offense.  While the case was pending on direct appeal, he wrote letters to his niece, asking her to talk to Victim and try to get Victim to recant her testimony.  
Holding:  Defendant claims the evidence was insufficient to convict of victim-tampering because his prosecution was already concluded when he wrote the letters.  Sec. 575.270.2 provides that a person is guilty of “victim tampering” if they attempt to dissuade a victim from “[c]ausing a complaint, indictment or information to be sought and prosecuted or assisting in the prosecution thereof.”  It is a matter of first impression whether “prosecution” ceases upon conviction.  Because “prosecution” is defined by the dictionary as a process of formal charges that are pursued to “final” judgment, and because court rules allow post-trial appeals that can result in the judgment being set aside, the appellate court concludes that the Sec. 575.270 applies when a case is still pending on appeal.  Defendant could have obtained a remand on appeal by showing that the Victim had recanted.  Thus, the statute applies when the case is pending on appeal.

U.S. v. Valle, 2015 WL 7774548 (2d Cir. 2015):
Holding:  Evidence was insufficient to convict of conspiracy to commit kidnapping where the alleged conspiracy was based on chats in an Internet fantasy sexual fetish website with persons known only by their screen names; the fantastical elements of the chats combined with the impersonal nature of the interactions showed deep fantasy, not real intent to commit kidnapping.

U.S. v. Litvak, 2015 WL 8123714 (2d Cir. 2015):
Holding:  Even though Defendant made misrepresentations to the U.S. Treasury regarding certain mortgage securities, the misrepresentations were not “material” since there was no evidence that they influenced the decision of the Treasury.

U.S. v. Palomino-Coronado, 2015 WL 6745914 (4th Cir. 2015):
Holding:  Even though Defendant had engaged in sexual activity with 7-year old child and had taken several non-sexually explicit photos of her, and even though one sexually explicit photo was taken but then deleted, evidence was insufficient to prove that Defendant engaged in sexual activity with the child in order to take a photo; court vacates Defendant’s conviction for knowingly using, persuading, inducing, enticing or coercing a minor into sexually explicit conduct for purpose of producing a visual depiction.

U.S. v. Blagojevich, 97 Crim. L. Rep. 554 (7th Cir. 7/21/15):
Holding:  Even though Defendant-Governor offered take a public action in exchange for a cabinet position, this did not violate federal bribery laws; this was a form of political logrolling that is unlike the swap of an official act for a private payment.

U.S. v. Boykin, 2015 WL 4489945 (8th Cir. 2015):
Holding:  Evidence was insufficient to prove conspiracy where Gov’t proved only that Defendant had a seller relationship with buyer of one ounce of marijuana, where Gov’t did not prove that Defendant sold a resale quantity of marijuana or knew what buyer planned to do with the marijuana; this was true even if buyer had a subjective, undisclosed intent to share the marijuana.

U.S. v. Cisneros-Rodriguez, 98 Crim. L. Rep. 287 (9th Cir. 12/23/15):
Holding:  Alien’s conviction for illegal re-entry vacated because customs agent misled her into waiving her right to counsel at the original removal proceeding by telling her that an attorney would not be able to help her.

U.S. v. Rodriguez, 97 Crim. L. Rep. 511 (9th Cir. 6/24/15):
Holding:  Even though Defendant shined a laser pointer at an aircraft, this did not violate 18 USC 32(a)(5) and (8), making it illegal to interfere with safe operation of an aircraft, absent proof he knew that he might blind or distract the pilot or intended to do so.

U.S. v. Katakis, 2015 WL 5090792 (9th Cir. 2015):
Holding:  Removing an email from one folder and placing it another folder by pressing computer’s delete key was not sufficient to conceal it, so as to give rise to obstruction of justice charge; obstruction requires some likelihood the item will not be found in the course of a search of Defendant’s computer without using forensic tools.

U.S. v. Makkar, 98 Crim. L. Rep. 200 (10th Cir. 11/23/15):
Holding:  Even though Defendants sold a substance called “Grim Reefer, the jury should not have been instructed that it could infer they had knowledge they were selling JWH-18 from the fact that they were aware that the substance they were selling had marijuana-like effects; just because a drug has similar effects does not mean that Defendants know the chemical structure of the drug they are selling.

Thompson v. State, 2014 WL 10212898 (Ark. 2014):
Holding:  Defendant could not be convicted of failure to appear in court when he had not yet been charged with any criminal offense; even though Defendant had been arrested, he had not yet been charged, and the failure to appear statute required that there be a “pending charge.”

Arms v. State, 98 Crim. L .Rep. 73 (Ark. 10/8/15):
Holding:  Even though pregnant Defendant caused her fetus to ingest drugs, she could not be convicted of introducing drugs into the body of another “person” because, as a matter of statutory construction, a fetus is not so defined under state law; various state laws contained conflicting provisions about when harm to a fetus is criminal; “the courts cannot, through construction of a statute, create an offense that is not in express terms created by the legislature.”  

Gill v. State, 2015 WL 70963029 (Ark. 2015):
Holding:  Even though Defendant-Driver killed someone in a car accident, and the Victim’s vehicle had the right of way at an intersection, evidence was insufficient to support negligent homicide were there was no evidence that Defendant was speeding, driving erratically, under the influence of alcohol, or that Defendant’s actions constituted gross deviation from the standard of care.

Dobson v. McClennen, 2015 WL 7353847 (Ariz. 2015):
Holding:   In charge of driving with a marijuana metabolite in body, a Defendant may establish an affirmative defense by showing that they are a qualified user of medical marijuana under state medical marijuana law, and that the metabolite would not cause impairment.

Harper v. State. 2015 WL 4776515 (Del. 2015):
Holding:  Carjacking is not a continuing offense; thus, where Defendant got into a car that had already been stolen (without his knowledge) and even though Victim was in the trunk (without Defendant’s knowledge), Defendant was not guilty of carjacking, though Defendant is liable for criminal acts he participated in after the carjacking.

State v. Dorsett, 2015 WL 790472 (Fla. 2015):
Holding:  Under hit-and-run statute, State is required to prove as element that Defendant had actual knowledge he had hit someone.

Ramroop v. State, 2015 WL 5165545 (Fla. 2015):
Holding:  Knowledge of Victim’s status as law enforcement officer was a necessary element of crime of attempted murder of law enforcement officer.



Neptune v. Lanoue, 2015 WL 6735348 (Fla. 2015):
Holding:  Even though Defendant was stalking Officer online, an injunction prohibiting Defendant from posing anything about the Officer on the internet was overly broad and violated 1st Amendment, because it went beyond prohibiting stalking to prohibiting legitimate expression about Officer’s alleged police misconduct

Layman v. State, 2015 WL 5474389 (Ind. 2015):
Holding:  Evidence was insufficient to support felony murder where Defendant and co-defendants, who were juveniles, entered a home with the intent to steal, but the homeowner then shot and killed one of the co-defendants; none of the juveniles were armed or engaged in violent conduct before the homeowner shot at them.

State v. Paye, 2015 WL 3636201 (Iowa 2015):
Holding:  The outside front stairs of Defendant’s home was not a “public place” within the meaning of public intoxication statute.  

Shouse v. Com., 2015 WL 5666019 (Ky. 2015):
Holding:  Crime of leaving a child in a car, causing death, is a carve-out to the offenses of wanton murder and second-degree manslaughter that precludes conviction of the latter two.

Com. v. Walters, 97 Crim. L. Rep. 716 (Mass. 9/18/15):
Holding:  Even though Defendant’s Facebook page contained a picture of him holding a gun and, in a different section of the page, a quotation that he would bring alleged Victim of threat “to justice,” this did not constitute a criminal threat because (1) the picture with the gun merely expressed Defendant’s interest in guns, military and veterans matters, and (2) the words “bring to justice” were subject to different reasonable interpretations that did not involve violence.

Com. v. Dagraca-Teixeira, 26 N.E.3d 741 (Mass. 2015):
Holding:  Even though firearms were located in an apartment attic above Defendant’s bedroom, evidence was insufficient to convict of constructive possession where there was no evidence the attic was accessible from the bedroom or that Defendant had knowledge of what was in the attic.

Com. v. Tejeda, 98 Crim. L. Rep. 221, 2015 WL 8055893 (Mass. 12/2/15):
Holding:  Mass. rejects proximate cause test for felony-murder that would make defendants liable for any killings so long as the use of deadly force was a reasonably foreseeable consequence of the felony; the difference between criminal law and tort law and the harsh penalties of criminal law make it unreasonable to expand the felony-murder rule to conduct that neither Defendant nor an accomplice committed or intended; court rejects felony-murder for a robbery Defendant whose accomplice was killed in the robbery by the robbery victim.



State v. Struzyk, 97 Crim. L. Rep. 670, 2015 WL 5081129  (Minn. 8/26/15):
Holding:  Even though Defendant took blood from his Taser wound and wiped it on Officer’s shirt, this was not felony assault, which requires physical assault, pain or discomfort; mere potential of bodily harm through blood or feces is not sufficient.

State v. Mandatory Poster Agency, Inc., 2015 WL 5954284 (N.H. 2015):
Holding:  Criminal violations of the Consumer Protection Act require mental state of “purposely,” not merely “knowingly.”

State v. Nichols, 2015 WL 7297087 (N.M. 2015):
Holding:  Evidence insufficient to prove child endangerment by medical neglect where State offered no evidence that, even if Defendant would have obtained medical help earlier, the deceased child would have lived or had a significantly greater chance of living.

In re J.T., 97 Crim. L. Rep. 695, 2015 WL 5255271 (Ohio 9/10/15):
Holding:   Even though Defendant was carrying a broken gun in his pants, this did not constitute a carrying a concealed deadly weapon; the broken gun was no more a deadly weapon than a “laptop or a briefcase;” the State had argued the gun could be used as a bludgeon, club or nightstick.

State v. Barry, 98 Crim. L. Rep. 287, 2015 WL 9483531 (Ohio 12/30/15):
Holding:  Even though, during a traffic stop for a drug investigation, Defendant was found with a drug-filled condom in her vagina, this was insufficient to convict of tampering with evidence in the absence of proof that Defendant knew the car would be stopped and searched; the tampering statute required proof that that Defendant conceal evidence when they know an official investigation is taking place.  

Com. v. Doughty, 2015 WL 7283109 (Pa. 2015):
Holding:  Pecuniary inducement alone, without proof of intimidation, is not sufficient to convict of intimidation of witnesses or victims.

State v. Tracy, 2015 WL 5123855 (Vt. 2015):
Holding:  Even though Defendant called his daughter’s basketball coach a “bitch,” this did not constitute “fighting words” to support conviction for disorderly conduct; “fighting words” are those that are reasonably expected to cause the average listener to respond with violence.

State v. EJ.J., 2015 WL 3915760 (Wash. 2015):
Holding:  Even though Defendant yelled profanity at Officer who was arresting his sister, this could not support conviction for obstructing a law enforcement officer because Defendant’s words were protected by 1st Amendment.




State v. Houghton, 2015 WL 4208659 (Wis. 2015):
Holding:  Statute prohibiting obstruction of windshields did not prohibit any object being present in the windshield but only those that caused material obstruction; the definition of “obstructs” indicates the object needs to have more than de minimus effect on driver’s vision to be an obstruction.

Collier v. State, 2015 WL 1780069 (Ala. App. 2015):
Holding:  The phrase “discovery of such person” in hindering prosecution statute is limited to hindering the finding or locating of such person, and does not include identifying the person as being involved in crime; even though Defendant made false statements that he shot the victim (to falsely exculpate his son) and even though Defendant concealed a gun, this was not hindering prosecution where none of Defendant’s actions actually prevented discovery or apprehension of the son.

People v. Brown, 2015 WL 5315595 (Cal. App. 2015):
Holding:  Where (1) Victim was raped at two different locations, but only the first location involved use of force, (2) prosecutor during closing argument elected to base the charge only on the second incident, and (3) no unanimity instruction was given, then in reviewing the sufficiency of the evidence for forcible rape the appellate court is bound by the prosecutor’s election, so reviews only whether the evidence was sufficient to support the second incident (which it wasn’t); otherwise, the Court may be reviewing a non-unanimous verdict.

People v. Johnson, 184 Cal. Rptr.3d 850 (Cal. App. 2015):
Holding:  Where statute made it illegal to use a concealed camera to video underneath an “identifiable” person’s clothing, this means that the person be capable of identification or being recognized from the video, and includes the victim being able to recognize herself.

People v. Valencia, 2015 WL 5725517 (Cal. App. 2015):
Holding:  DWI Defendant-Driver’s refusal to submit to chemical test does not, by itself, constitute resisting, delaying or obstructing a police officer.

Randolph v. State, 2015 WL 7291513 (Ga. App. 2015):
Holding:  Even though Defendant introduced fellow gang members to a drug dealer and helped distribute drugs from the dealer to the members, Defendant’s actions were not in furtherance of gang interests so as to convict of violating the Street Gang Act; Defendant’s actions did not provide the gang with monetary profit or enhanced reputation.

Gordon v. State, 2015 WL 7269782 (Ga. App. 2015):
Holding:  Where Defendant’s conduct could be either a misdemeanor or felony depending what offense was charged, rule of lenity required that court deem it a misdemeanor.



In re Chase C., 2015 WL 9254161 (Cal. App. 2015):
Holding:  Even though Juvenile told other minors not to cooperate with police, and refused to identify himself when arrested, this did not constitute obstruction of justice or resisting arrest; Juvenile’s verbal protests to the other minors were protected political speech under 1st Amendment, and his failure to identify himself was an assertion of silence under the 5th Amendment.

People v. Rivera, 184 Cal. Rptr.3d 801 (Cal. App. 2015):
Holding:  The natural and probable consequences doctrine was not applicable to convict a co-Defendant for premeditated murder where the target offense was firing a firearm at a vehicle.

People v. Casciaro, 2015 WL 5451299 (Ill. App. 2015):
Holding:  Evidence was insufficient to support the crime of felony intimidation as predicate for felony murder, where the only evidence was that Defendant allegedly told a witness that someone else would be his “enforcer,” but the alleged “enforcer” denied that Defendant had him threaten or intimidate anyone.

People v. Fields, 2015 WL 927092 (Ill. App. 2015):
Holding:  Where Defendant’s prior conviction for sex abuse was reversed, this required reversal of his conviction at trial in another sex case where the prior conviction was used as propensity evidence to convict.

State v. Lemoine, 2015 WL 2126823 (La. App. 2015):
Holding:  Even though Defendant overbilled customers for fuel and then deposited the excess funds into his bank, the evidence was insufficient to convict of money laundering where Defendant’s identity as the seller of the fuel was always known and available.

State v. Perry, 2015 WL 869373 (N.J. App. 2015):
Holding:  Statute making it a crime to drive with a suspended license following a DWI did not criminalize driving without reinstatement of the license after the imposed term of suspension had expired.

State v. Hottenstein, 2015 WL 7428559 (Ohio App. 2015):
Holding:  Even though Defendant, on a gun application, answered that he had not been found “delinquent” before, the evidence was insufficient to convict of making a false statement where his juvenile court case did not specify whether he had been found “delinquent” or “unruly”; further, the juvenile “drug offense” did not necessarily constitute a disqualifying drug-related conviction for gun application purposes.

State v. Johnson, 2014 WL 4624478 (Ohio App. 2015):
Holding:  Even though Defendant had a BB gun during a burglary, the gun did not establish aggravated burglary (requiring use of a deadly weapon), because there was no testimony about the size or design of the BB gun, and it was not used as a bludgeon.



Tate v. State, 2015 WL 2341042 (Tex. App. 2015):
Holding:  Even though Defendant-Driver owned the car in which a drug-syringe was found near the front seat during an inventory search, evidence was insufficient to prove he possessed syringe where two passengers remained in the car for five minutes after Defendant was removed from it by police for questioning about an outstanding warrant.

Sutton v. State, 2015 WL 431110 (Tex. App. 2015):
Holding:  Even though Defendant-School Employee worked for the school district, evidence was insufficient to convict of improper sexual conduct with a student under a statute which required that the employee’s sexual conduct be with students at the same school where employee worked; although Defendant was employed by the same school district as student-victim, Defendant worked at a different school than the student-victim.

Wright v. State, 2015 WL 5602578 (Tex. App. 2015):
Holding:  Even though Defendant-Mother failed to get medical attention for daughter who was sexually assaulted by Mother’s boyfriend, evidence was insufficient to convict of recklessly causing seriously bodily injury to a child because the evidence did not show that the daughter’s injuries were the result of Mother’s failure to act.

Liverman v. State, 2105 WL 5579418 (Tex. App. 2015):
Holding:  Even though Defendant filed a false mechanics lien with the clerk, this was not sufficient to convict of “execution” of documents affecting property by deception, because merely filing a document does not cause it to be “executed.”

Williams v. State, 2015 WL 6560521 (Tex. App. 2015):
Holding:  Even though Defendant had a crack pipe in his pocket, evidence was insufficient to convict of knowingly possessing drugs where the drug residue on the pipe was too small to be seen or measured, and there was no evidence Defendant knew that the purpose of the pipe was to smoke crack.

Ex parte Perry, 2015 WL 4514696 (Tex. App. 2015):
Holding:   Statute regarding coercion of a public servant violated 1st Amendment’s free speech protection to the extent it was applied to Governor who was charged with coercion for acts related to his ordinary use of line-item veto.

State v. Rose, 2015 WL 9203927 (Wash. App. 2015):
Holding:  Even though Defendant’s marijuana prosecution was pending when voter-approved initiative took effect which legalized marijuana, the prosecution “savings statute” did not apply to allow the prosecution to proceed; by legalizing marijuana, voters were making a common law assumption that prosecutions would be “stopped” on the effective date of the legalization, not that prosecutions would be “saved” by a contrary law.  



State v. Oatman, 2015 WL 5554299 (Wis. App. 2015):
Holding:  Statute prohibiting sex offenders from photographing minors without their parents’ permission was overbroad under 1st Amendment; statute was not content neutral, and statute did not further any Gov’t interest in protecting children, because children are not harmed by nonpornographic photos taken in public places.

People v. Aleynikov, 2015 WL 4110801 (N.Y. Sup. 2015):
Holding:  Conviction for unlawful use of secret scientific material was not supported by sufficient evidence that Defendant made a tangible reproduction or representation of the material, where Defendant merely downloaded a source code to his computer; the source code was not in tangible form.

People v. Marian, 97 Crim. L. Rep. 530 (N.Y. Crim. Ct. 7/14/15):
Holding:  A work email address is not a “place of employment” under stalking statute that prohibited contacting someone at their “place of employment.”

 
Transcript – Right To

In the Interest of C.J.D. v. Greene County Juvenile Office, 479 S.W.3d 648 (Mo. App. S.D. Jan. 8, 2016):
Holding:  Where, through no fault of the parties, a trial transcript could not be produced for appeal because the recording tapes were blank, the judgment is reversed and remanded for a new trial.



Trial Procedure

State v. Chambers, 2016 WL 503030 (Mo. banc Feb. 9, 2016):
(1)  Even though Defendant timely filed his application for change of venue, where he failed to pursue it for nine months and affirmatively told the trial court there were no pending motions in the case until the day before trial, Defendant waived his right to change of venue; and (2) where pro se Defendant voluntarily chose not to attend the trial, he has no 6th Amendment right to be protected from the prejudice that results, but where a pro se Defendant is removed from the courtroom due to disruptive behavior, a different standard may apply, because if the trial continues without counsel, neither Defendant’s nor the Gov’t’s interest will be adequately protected.
Facts:  Defendant, through counsel, filed a timely application for change of venue as of right under Rule 32.03.  Defendant then changed counsel.  For nine months thereafter new counsel, unaware of the venue application, told the court there were no pending motions.  After a continuance motion was denied shortly before trial, counsel then discovered the venue application and sought to invoke it the day before trial.  The trial court found Defendant waived the venue motion by not bringing it to the court’s attention in a timely fashion.  Defendant then discharged counsel, and absented himself from the trial. 
Holding:  (1) Even though Defendant timely filed his change of venue application, a defendant may waive constitutional or statutory rights by implied conduct.  Here, Defendant waived his right to change of venue by not pursuing it for nine months, and affirmatively telling the court there were no pending motions.  This is true even though the second counsel did not know the motion had been filed; it was defense counsel’s responsibility to know the file.  Asserting the change of venue the day before trial was an attempt to circumvent the denial of a continuance; Defendant should not be rewarded for that.  (2)  Regarding whether another of Defendant’s claims is preserved for appeal, Defendant is held to the same standard as an attorney, even though he proceeded pro se and absented himself from the trial.  Where a pro se Defendant voluntarily absents himself from trial, he has no 6th Amendment right to be protected from the prejudice that may result; that’s the case here.  A different standard may apply, however, where a pro se defendant is removed from the courtroom for disruptive behavior.  There, if the trial continues and if counsel is not appointed, neither the Defendant’s nor Gov’t’s interests may be protected.  

State v. Hartman, 2016 WL 1019271 (Mo. banc March 15, 2016):
(1)  Where the State alleged that only one person shot Victim, trial court abused discretion in excluding testimony that a person other than Defendant said he (the other person) did the shooting; this was an out-of-court statement that would have exonerated Defendant and it had indicia of reliability; and (2) even though Defendant-Juvenile was convicted of second-degree murder during a “Hart procedure” penalty phase where the jury found LWOP to be inappropriate, Defendant can be tried again for first-degree murder on remand under the “Hart procedure” again.
Facts:  Defendant-Juvenile was charged with first-degree murder.  He was not charged as an accomplice.  He was alleged to have committed the shooting.  The evidence at trial was somewhat conflicting, but was that a group of people went to Victim’s house and Victim was shot.  Various witnesses made plea agreements to testify against Defendant.  The trial court precluded Defendant from calling a Witness to testify that one of the other people who went to the house (“Other Person”) said he (the Other Person) shot Victim.  Defendant was convicted of first-degree murder.  Pursuant to the “Hart procedure,” a penalty phase was held, during which the jury found that life without parole was not appropriate; thus, the trial court vacated the first-degree murder verdict and found Defendant guilty of second-degree murder.
Holding:  Hearsay statements, or out-of-court statements used to prove the truth of the matter asserted, are generally inadmissible.  However, due process requires that such statements be admitted where they exonerate the accused and are made under circumstances providing assurance of reliability.  To meet this test, the statement must be made spontaneously to a close acquaintance shortly after the crime occurred, be corroborated by some evidence in the case, and be self-incriminatory and against interest.  The Other Person’s statements to Witness meet this test.  Other Person made the statements to a friend (Witness) on the night of the murder.  Other witnesses placed Other Person at the scene of the crime.  Other Person’s statements implicate only him (the Other Person).  Defendant denied any participation in the crime.  Had Witness’ testimony been admitted, the jury could have exonerated Defendant.  A new trial is ordered.  On retrial, Defendant can be tried for first-degree murder, but the court must again use the “Hart procedure” because Defendant was a juvenile at the time of the crime, even though he is now an adult.  

State v. Voss, 2016 WL 145727 (Mo. App. E.D. Jan. 12, 2016):
(1) Defendant can be convicted of first-degree involuntary manslaughter for involvement in a death of a Victim from a drug overdose, where Defendant’s reckless conduct caused Victim’s death in that Defendant supplied heroin to Victim, helped Victim ingest it, saw signs that Victim was overdosing, and failed to seek medical attention; (2) trial court abused discretion in penalty phase in admitting hearsay testimony from the mother of a different victim than the one in this case in which she claimed that Defendant had caused her son’s death, too; allowing a mother of a different victim than the one in this case to read a “victim-impact” statement, because this mother was not a family member of the victim in this particular case; allowing Victim’s sister to testify to hearsay that she believed Defendant was involved in five other heroin overdose deaths; and allowing a probation officer to testify to hearsay from a police report that Defendant was involved in another person’s overdose death.  However, the penalty phase testimony was harmless given other admissible penalty phase evidence.
Facts:  Defendant was convicted at a jury trial of first-degree involuntary manslaughter for recklessly causing the heroin overdose death of Victim.  During penalty phase, trial court admitted testimony by various witnesses that Defendant had also caused other people to die of heroin overdoses, though none of those witnesses had personally witnessed this.  The court also allowed a mother of a victim in one of those other alleged deaths to read a victim-impact statement about her son’s death.
Holding:  (1)  It is a matter of first impression in Missouri whether a person can be convicted of first-degree involuntary manslaughter for involvement in a victim’s death from drug overdose.  The involuntary manslaughter statute is not defined in terms of a Defendant’s failure to act, and thus, any duty to act must be otherwise imposed by law.  The comment to Sec. 562.011.4 provides an example of liability for manslaughter based on the failure to perform an act “such as supplying medical assistance to a close relative.”  A Defendant can be criminally liable for a failure to act where “one stands in a certain status relationship to another.”  Here, that standard was met because Defendant created or increased the risk of injury to Victim by providing Victim heroin, helping to prepare it for ingestion, and after observing signs of overdose, leaving Victim alone and not contacting medical help.  This is sufficient evidence from which a reasonable juror could find recklessness, i.e., conscious disregard of risk of death to Victim and such disregard was a gross deviation from what a reasonable person would do in such circumstances.  (2) In penalty phase, “history and character” evidence of prior unadjudicated criminal conduct is admissible under Sec. 557.036.3 if it satisfies the preponderance of evidence standard, which means it must be based on a witness’ “firsthand knowledge” of the unadjudicated criminal conduct.  Here, the witnesses who testified that Defendant had caused other heroin overdose deaths did not have firsthand knowledge of those incidents.  Their knowledge was based on hearsay.  Hearsay testimony is admissible during penalty phase only if it falls within a recognized hearsay exception, which the testimony from these witnesses did not.  With regard to the mother of a victim in a different incident than the one charged who read a victim-impact statement about how her son’s death affected her, this mother-witness was not a victim in the instant case and her statement did not concern the facts of the instant case.  Although Sec. 557.041 does not define the term “victim,” Sec. 595.200(6) provides a definition of “victim” as a direct victim of a crime or family members of a direct victim.   Sec. 557.041.2 allows the “victim of such offense” to make a victim-impact statement in a particular case.  This language only authorizes a victim of the offense at issue (charged offense) to make a statement.  Although this was a close case, the inadmissible evidence was harmless when considered with other admissible penalty phase evidence, particularly damaging admissions made by Defendant.  Howver, courts should be “cautious” about admitting alleged prior unadjudicated conducted.

State ex rel. Jackson v. Parker, 2016 WL 1211326 (Mo. App. S.D. March 28, 2016):
(1)  Even though Sec. 492.304 provides that a recording of an alleged child sex victim shall not be admissible if the Interviewer does not testify, the statute contains an exception that the recording is admissible if it qualifies for admission under Sec. 491.075; thus (2) even though Interviewer of child was not available to testify, trial court erred in excluding the video of the interview, because although the video was not admissible under 492.034, it was admissible under 491.075 because the child’s statements had sufficient indicia of reliability.
Facts:  In child sex case, Child was interviewed by a Forensic Interviewer at a Child Advocacy Center.  The interview was video recorded, and observed by other CAC Witnesses.  Subsequently, the Interviewer herself became unavailable.  The trial court held a 491 hearing, and determined that there was sufficient indicia of reliability in the statements made by Child so that the CAC Witnesses to the interview would be able to testify.  However, the court ruled that the video itself would not be admitted due to noncompliance with Sec. 492.304, in that Forensic Interviewer was unavailable to testify.  Sec. 492.304.1(6) provides that a recording of an alleged sex victim under age 14 is admissible if the “person conducting the interview … in the recording is present at the proceeding and available to testify or be cross-examined by either party.”  The State sought a writ of prohibition to allow the video to be admitted at trial.
Holding:  The trial court did not properly apply Secs. 491.075 and 492.304.  Sec. 492.304 provides an alternative, rather than exclusive, procedure for determining admissibility of a recording.  Sec. 492.304.2 provides that if the child does not testify, the recording shall not be admissible “unless the recording qualifies for admission under section 491.075.”  Thus, recordings that do not meet the criteria for admission under Sec. 492.304 may still be admissible if they qualify under 491.075.  Here, the recording was found to be admissible under 491.075.  Writ granted.

State v. Alqabbaa, 2016 WL 1253847 (Mo. App. S.D. March 30, 2016):
Even though after Prosecutor filed a nolle prosequi, the trial court purported to dismiss the case with prejudice, the trial court had no authority to take any action after the nolle prosequi; thus, trial court erred in dismissing the re-filed case on grounds that it had dismissed the prior case with prejudice.
Facts:  Defendant was charged with various offenses.  On the morning of trial, the State entered an oral nolle prosequi.  The trial court then dismissed the case “with prejudice” on grounds that allowing the State to refile would violate Defendant’s constitutional rights, although the court did not specify which rights.  Later, the State refiled the case.  The trial court granted a motion to dismiss on grounds that the first case was dismissed with prejudice.  The State appealed.
Holding:  Sec. 56.087 allows a prosecutor to dismiss a case without prejudice before double jeopardy has attached.  Once the State dismisses, there is no case before the trial court, and any purported actions by the trial court are nullities.  Here, the trial court was without authority to dismiss with first case “with prejudice,” because the State had already dismissed it.  Thus, it could not rely on that dismissal to dismiss the re-filed case.

State v. Kunonga, 2016 WL 1211434 (Mo. App. W.D. March 29, 2016):
Even though the trial court failed to obtain a written waiver of counsel from Defendant which fully complied with Sec. 600.051, where the court orally covered the same information in Sec. 600.051 with Defendant at a Faretta hearing, there was no manifest injustice requiring a new trial.
Facts:  Defendant discharged his public defender, and proceeded to trial pro se.  Prior to trial, the court held a Faretta hearing, at which the court explained various rights and gave various warnings regarding self-representation.  After conviction, Defendant appealed, with counsel.
Holding:  The written waiver of counsel in this case did not strictly follow the statutory requirements of Sec. 600.051.  No Missouri case has previously addressed the intersection of the State’s burden to prove a waiver of counsel with plain error review of a Sec. 600.051 violation.  The statute allows waiver of counsel at trial provided that the Defendant sign a written waiver that “contains at least the following information,” and lists various rights and warnings.  Here, the written waiver provided by the trial court did not contain all the rights and warnings listed in the statute.  This was evident, obvious and clear error.  A violation of Sec. 600.051 facially establishes grounds to believe that manifest injustice has occurred.  A violation of Sec. 600.051 sustains a defendant’s burden to prove manifest injustice.  Although a violation of Sec. 600.051 will usually constitute reversible error, even under plain error review, here, the trial court went over the same information in Sec. 600.051, nearly verbatim, at the Faretta hearing.  Thus, nothing would have been added to Defendant’s knowing, voluntary and intelligent waiver of counsel by a correct written form.  “We conclude that in a plain error case, a defendant will not be rewarded with reversal when the State effectively demonstrates that an unpreserved violation of Sec. 600.051 is a mere technical violation having no impact on the knowing, voluntary, and intelligent waiver of counsel because the content omitted from the a written waiver form was covered, nearly verbatim, in a Faretta hearing.”

U.S. v. Moreno, 98 Crim. L. Rep. 309 (3d Cir. 1/5/16):
Holding:  Prosecutor cannot cross-examine Defendant during sentencing allocution; allocution is designed to give Defendant chance to raise personal and mitigating circumstances and allow judge to show mercy.

U.S. v. Mackin, 97 Crim. L. Rep. 528, 2015 WL 4190212 (7th Cir. 7/13/15):
Holding:  Defendant granted new trial in felon-in-possession case where before trial Gov’t failed to disclose complete chain of custody information regarding the gun, and Defendant based his defense on the Gov’t not following proper chain of custody; during trial, the Gov’t disclosed the complete chain of custody, but the Gov’t’s error had misled Defendant to believe he had a viable defense.

U.S. v. Sanchez-Gomez, 97 Crim. L. Rep. 662 (9th Cir. 8/25/15):
Holding:  Even though court security office may have staff shortages or budget problems, this does not justify routine shackling of defendants for every nonjury court appearance.

U.S. v. Alcantara-Castillo, 2015 WL 3619853 (9th Cir. 2015):
Holding:  Prosecutor’s cross-exam of Defendant by asking him if Officer who testified was “inventing stories” was improper, because it effectively asked Defendant to comment on Officer’s veracity at trial.

U.S. v. Cavallo, 2015 WL 3827099 (11th Cir. 2015):
Holding:  Defendant was denied 6th Amendment right to counsel during critical stage where trial court refused to allow him to consult with counsel during overnight recesses in the course of his multi-day testimony.

State v. Expose, 98 Crim. L. Rep. 248, 2015 WL 8343119 (Minn. 12/9/15):
Holding:  Even though psychologists have a duty to warn third-parties of threats by patients, there is no exception to the psychologist-patient privilege for terroristic threats that permits psychologist to testify in court; these concepts are not inconsistent since the psychologist can warn a third-party but still be incompetent to testify in court about matters the patient disclosed in confidence. 

State v. Laux, 2015 WL 2437858 (N.H. 2015):
Holding:  Circuit court had inherent authority to order State to disclose police reports prior to preliminary hearing; even though the purpose of a preliminary hearing is not to provide discovery to a defendant, a defendant must be given an opportunity to contest the existence of probable cause, which may require discovery.

State v. Jones, 98 Crim. L. Rep. 371 (N.J. 1/20/16):
Holding:  When evaluating the reliability/suggestibility of a showup identification, the court should consider only the reliability/suggestibility of the showup itself, and not extrinsic evidence of the guilt of Defendant.

People v. Mendez, 2015 WL 6455348 (N.Y. 2015):
Holding:  Where certain recordings admitted during trial were in Spanish and jurors were allowed to use a Spanish-to-English transcript at trial as an aid to understanding the recordings, but the transcripts themselves were not admitted into evidence, the trial court erred in simply telling jurors that the transcripts were not in evidence when the jurors asked for them during deliberations; the jury would need the transcripts to understand the recordings, and the judge had invited them to ask for the transcripts.



F.C.L. v. Agustin, 2015 WL 2248175 (Or. 2015):
Holding:  Trial court violated due process and gave overly coercive warnings to Defendant about the risks of testifying falsely, where before Defendant took the stand, trial court warned Defendant that it had already found the State’s witnesses to be credible; a reasonable person in Defendant’s position would believe that the court had abandoned its role as a neutral factfinder and already decided that Defendant was lying if he testified.

Lindsay R. v. Cohen, 2015 WL 161147 (Ariz. App. 2015):
Holding:  Even though Victim’s Rights provision gives victims the right to have counsel present, victim’s counsel invaded the province of the State by filing memos of law and notice of intent to introduce records regarding restitution.

People v. Morris, 2015 WL 3932754 (Cal. App. 2015):
Holding:  Defendant’s right to a fair trial was violated when State called an excused juror to testify that juror overheard Defendant make incriminating remarks at the courthouse; there was an unacceptable probability that other jurors would be biased toward the testimony since they had served with the juror.

People v. Johnson, 195 Cal. Rptr.3d 561 (Cal. App. 2015):
Holding:  A court considering whether Defendant made a prima facie showing of good cause to obtain juror information cannot judge credibility based merely on the affidavits submitted with the petitioner for disclosure; rather, the prima facie showing triggers an evidentiary hearing where a court can judge credibility.

Gordon v. State, 2015 WL 7269782 (Ga. App. 2015):
Holding:  Where Defendant’s conduct could be either a misdemeanor or felony depending what offense was charged, rule of lenity required that court deem it a misdemeanor.

People v. Fields, 2015 WL 927092 (Ill. App. 2015):
Holding:  Where Defendant’s prior conviction for sex abuse was reversed, this required reversal of his conviction at trial in another sex case where the prior conviction was used as propensity evidence to convict.

Barcroft v. State, 2015 WL 664244 (Ind. App. 2015):
Holding:  In murder prosecution, due process prohibited State from using evidence that Defendant asked to consult an attorney to rebut his claim of insanity. 

Melton v. State, 2015 WL 167207 (Tex. App. 2015):
Holding:  Even though the fine that the jury assessed exceeded that permissible by law, trial judge violated right to jury secrecy in deliberations and Defendant’s right to have a jury free from outside influence, when trial judge required jury to deliberate in open court over a new fine amount; the remedy was to remand for a new punishment hearing on the fine only, not the other sentences that were also imposed.

Guthrie-Nail v. State, 2015 WL l5449642 (Tex. App. 2015):
Holding:  Where (1) Defendant had pleaded guilty to a conspiracy “exactly as charged in the indictment,” and (2) at the time of the plea, the judge had written “N/A” on a form asking whether a weapon was used, a later entry of a nunc pro tunc judgment, without notice to Defendant, stating that a weapon was used violated due process; this was not a mere clerical error, since the plea record did not conclusively establish that a weapon was used.

Venue

State v. Chambers, 2016 WL 503030 (Mo. banc Feb. 9, 2016):
(1)  Even though Defendant timely filed his application for change of venue, where he failed to pursue it for nine months and affirmatively told the trial court there were no pending motions in the case until the day before trial, Defendant waived his right to change of venue; and (2) where pro se Defendant voluntarily chose not to attend the trial, he has no 6th Amendment right to be protected from the prejudice that results, but where a pro se Defendant is removed from the courtroom due to disruptive behavior, a different standard may apply, because if the trial continues without counsel, neither Defendant’s nor the Gov’t’s interest will be adequately protected.
Facts:  Defendant, through counsel, filed a timely application for change of venue as of right under Rule 32.03.  Defendant then changed counsel.  For nine months thereafter new counsel, unaware of the venue application, told the court there were no pending motions.  After a continuance motion was denied shortly before trial, counsel then discovered the venue application and sought to invoke it the day before trial.  The trial court found Defendant waived the venue motion by not bringing it to the court’s attention in a timely fashion.  Defendant then discharged counsel, and absented himself from the trial. 
Holding:  (1) Even though Defendant timely filed his change of venue application, a defendant may waive constitutional or statutory rights by implied conduct.  Here, Defendant waived his right to change of venue by not pursuing it for nine months, and affirmatively telling the court there were no pending motions.  This is true even though the second counsel did not know the motion had been filed; it was defense counsel’s responsibility to know the file.  Asserting the change of venue the day before trial was an attempt to circumvent the denial of a continuance; Defendant should not be rewarded for that.  (2)  Regarding whether another of Defendant’s claims is preserved for appeal, Defendant is held to the same standard as an attorney, even though he proceeded pro se and absented himself from the trial.  Where a pro se Defendant voluntarily absents himself from trial, he has no 6th Amendment right to be protected from the prejudice that may result; that’s the case here.  A different standard may apply, however, where a pro se defendant is removed from the courtroom for disruptive behavior.  There, if the trial continues and if counsel is not appointed, neither the Defendant’s nor Gov’t’s interests may be protected.  

U.S. v. Casellas-Toro, 98 Crim. L. Rep. 240 (1st Cir. 12/7/15):
Holding:  Change of venue should have been granted where another high-publicity-related trial of Defendant ended in conviction shortly before Defendant’s trial at issue; while a jury may be able to set aside opinions by the news media, it is more difficult for them to set aside knowledge that Defendant is guilty because another jury in a related case found guilt.  

Sales v. State, 2015 WL 662300 (Ga. 2015):
Holding:  Where trial court stated in voir dire that “this happened in Taylor County,” this impermissibly expressed a judicial opinion on a disputed factual issue at trial (venue).


Waiver of Appeal & PCR

U.S. v. Puentes-Hurtado, 2015 WL 4466279 (11th Cir. 2015):
Holding:  Defendant’s appeal waiver in plea agreement did not bar his appeal where Defendant alleged that the Gov’t breached the plea agreement, and that his counsel’s ineffectiveness rendered his plea involuntary; appellate review of a plea agreement is allowed where the claim is that the Gov’t breached the very agreement that includes the waiver; also, if the plea was involuntary due to ineffective counsel, the plea is not constitutional.

Witthar v. U.S., 2015 WL 4385675 (8th Cir. 2015):
Holding:  Defendant’s affidavit that she instructed her attorney to file a notice of appeal and he refused to do so was sufficient to warrant a hearing on her claim of ineffective counsel, even though her plea agreement contained an appeal waiver, and her attorney denied such a request was ever made.


U.S. v. Hardman, 2014 WL 7877497 (11th Cir. 2014):
Holding:  Even though Defendant’s original sentence contained an appeal waiver, where the sentence was subsequently modified based on a Gov’t motion for reduction based on substantial assistance, Defendant could appeal the modified sentence; the waiver was effective for the original sentence only.



Waiver of Counsel

State v. Chambers, 2016 WL 503030 (Mo. banc Feb. 9, 2016):
(1)  Even though Defendant timely filed his application for change of venue, where he failed to pursue it for nine months and affirmatively told the trial court there were no pending motions in the case until the day before trial, Defendant waived his right to change of venue; and (2) where pro se Defendant voluntarily chose not to attend the trial, he has no 6th Amendment right to be protected from the prejudice that results, but where a pro se Defendant is removed from the courtroom due to disruptive behavior, a different standard may apply, because if the trial continues without counsel, neither Defendant’s nor the Gov’t’s interest will be adequately protected.
Facts:  Defendant, through counsel, filed a timely application for change of venue as of right under Rule 32.03.  Defendant then changed counsel.  For nine months thereafter new counsel, unaware of the venue application, told the court there were no pending motions.  After a continuance motion was denied shortly before trial, counsel then discovered the venue application and sought to invoke it the day before trial.  The trial court found Defendant waived the venue motion by not bringing it to the court’s attention in a timely fashion.  Defendant then discharged counsel, and absented himself from the trial. 
Holding:  (1) Even though Defendant timely filed his change of venue application, a defendant may waive constitutional or statutory rights by implied conduct.  Here, Defendant waived his right to change of venue by not pursuing it for nine months, and affirmatively telling the court there were no pending motions.  This is true even though the second counsel did not know the motion had been filed; it was defense counsel’s responsibility to know the file.  Asserting the change of venue the day before trial was an attempt to circumvent the denial of a continuance; Defendant should not be rewarded for that.  (2)  Regarding whether another of Defendant’s claims is preserved for appeal, Defendant is held to the same standard as an attorney, even though he proceeded pro se and absented himself from the trial.  Where a pro se Defendant voluntarily absents himself from trial, he has no 6th Amendment right to be protected from the prejudice that may result; that’s the case here.  A different standard may apply, however, where a pro se defendant is removed from the courtroom for disruptive behavior.  There, if the trial continues and if counsel is not appointed, neither the Defendant’s nor Gov’t’s interests may be protected.  


State v. Kunonga, 2016 WL 1211434 (Mo. App. W.D. March 29, 2016):
Even though the trial court failed to obtain a written waiver of counsel from Defendant which fully complied with Sec. 600.051, where the court orally covered the same information in Sec. 600.051 with Defendant at a Faretta hearing, there was no manifest injustice requiring a new trial.
Facts:  Defendant discharged his public defender, and proceeded to trial pro se.  Prior to trial, the court held a Faretta hearing, at which the court explained various rights and gave various warnings regarding self-representation.  After conviction, Defendant appealed, with counsel.
Holding:  The written waiver of counsel in this case did not strictly follow the statutory requirements of Sec. 600.051.  No Missouri case has previously addressed the intersection of the State’s burden to prove a waiver of counsel with plain error review of a Sec. 600.051 violation.  The statute allows waiver of counsel at trial provided that the Defendant sign a written waiver that “contains at least the following information,” and lists various rights and warnings.  Here, the written waiver provided by the trial court did not contain all the rights and warnings listed in the statute.  This was evident, obvious and clear error.  A violation of Sec. 600.051 facially establishes grounds to believe that manifest injustice has occurred.  A violation of Sec. 600.051 sustains a defendant’s burden to prove manifest injustice.  Although a violation of Sec. 600.051 will usually constitute reversible error, even under plain error review, here, the trial court went over the same information in Sec. 600.051, nearly verbatim, at the Faretta hearing.  Thus, nothing would have been added to Defendant’s knowing, voluntary and intelligent waiver of counsel by a correct written form.  “We conclude that in a plain error case, a defendant will not be rewarded with reversal when the State effectively demonstrates that an unpreserved violation of Sec. 600.051 is a mere technical violation having no impact on the knowing, voluntary, and intelligent waiver of counsel because the content omitted from the a written waiver form was covered, nearly verbatim, in a Faretta hearing.”

U.S. v. Duncan, 97 Crim. L. Rep. 693 (4th Cir. 9/2/15):
Holding:  Appellate review of trial court’s finding that Defendant forfeited his right to counsel by his conduct is de novo, even if Defendant failed to object.

U.S. v. Kowalczyk, 98 Crim. L. Rep. 142 (9th Cir. 11/4/15):
Holding:  A criminal Defendant cannot waive his statutory right to be represented by counsel at a competency hearing, because it is illogical to find that a Defendant whose competency is in question can knowingly and intelligently waive their right to counsel.

Kowalskey v. State, 2015 WL 4577843 (Ind. App. 2015):
Holding:  Even though Defendant repeatedly questioned the competence of appointed counsel such that three appointed counsel withdrew from his case, he did not waive or forfeit his right to counsel, absent warnings about the dangers and disadvantages of self-representation.

People v. Hamilton, 2015 WL 7463850 (N.Y. App. 2015):
Holding:  Even though Defendant had not previously gone through a trial and was unfamiliar with trial procedures, trial court erred in denying him right to represent himself.
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