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Editor’s Note



October 6, 2015


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from July 7, 2015 to October 6, 2015, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Division Director




















Abandonment (Rule 24.035 and 29.15)


Pennell v. State, 2015 WL 2393272 (Mo. App. E.D. May 19, 2015):
Even though postconviction counsel filed a statement in lieu of amended motion “late,” this did not give rise to a presumption of abandonment; but abandonment can be found where the statement in lieu itself is defective in not demonstrating on its face that counsel reviewed the case, or where the statement is filed in a manner that unduly delays the finality of the criminal conviction.
Discussion:  Rule 29.15 counsel filed a statement in lieu of amended motion more than 90 days from her appointment date.  The statement said that counsel had discussed the case with Movant, reviewed the record, trial and appellate files, and found no additional issues.  The issue is whether this creates a presumption of abandonment.  It does not.  Rule 29.15(g) provides a time limit for amended motions, but not for statements in lieu.  Although there is no presumption of abandonment, a motion court could find abandonment under facts such as (1) when the statement itself is defective by not demonstrating on its face that counsel conducted a thorough review of the initial motion or (2) when the statement was filed in a manner that prevents the finality of criminal convictions without undue delay.  Court notes that its opinion conflicts with Harper v. State, 404 S.W.3d 378 (Mo. App. S.D. 2013), which held that an untimely statement in lieu creates a presumption of abandonment.  

Clay v. State, 2015 WL 5135603 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Even though the docket sheets reflected that counsel’s amended 29.15 motion was filed late, where the file-stamp date on the motion showed it was timely filed, appellate court concludes that the motion was timely even though there is no explanation in the record for the discrepancy.

Blackburn v. State, 2015 WL 5135192 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Where postconviction counsel filed the amended 29.15 motion late, appellate court must, sua sponte, remand case to motion court for inquiry into abandonment.

Gales v. State, 2015 WL 5432785 (Mo. App. E.D. Sept. 15, 2015):
Holding:  Appellate court is required to, sua sponte, determine if Amended Rule 24.035 motion was timely filed, and when not, must remand for abandonment hearing; if the motion court determines Movant was not abandoned, the court should not consider the Amended motion and should decide only the initial Form 40 claims; if Movant was abandoned, the court should permit the untimely filing.







Appellate Procedure



Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.

State v. Meine, 2015 WL 5135420 (Mo. App. E.D. Sept. 1, 2015):
Holding:   (1)  Since second-degree involuntary manslaughter (negligently causing death) is a “nested” lesser-included offense of first-degree murder (knowingly causing death with deliberation), trial court erred in not giving requested second-degree involuntary instruction; but where court gave instructions for the “nested” lessers of second degree murder (knowingly causing death) and first-degree involuntary manslaughter (recklessly causing death) and jury convicted of first-degree murder, Defendant was not prejudiced since the failure to give a different lesser is not prejudicial when instructions for one lesser were given and Defendant was found guilty of the greater; and (2) even though defense counsel stated “no objection” when photographs of weapons unrelated to the offense were introduced, where the trial court had granted counsel a continuing objection to this evidence moments earlier, the subsequent statement of “no objection” reasonably meant “no other objection than the continuing one,” and the issue was not waived for appeal (but was not winning on the merits).

Clay v. State, 2015 WL 5135603 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Even though the docket sheets reflected that counsel’s amended 29.15 motion was filed late, where the file-stamp date on the motion showed it was timely filed, appellate court concludes that the motion was timely even though there is no explanation in the record for the discrepancy.

Blackburn v. State, 2015 WL 5135192 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Where postconviction counsel filed the amended 29.15 motion late, appellate court must, sua sponte, remand case to motion court for inquiry into abandonment.

State v. Green, 2015 WL 5432954 (Mo. App. E.D. Sept. 15, 2015):
Holding:  Even though defense counsel initially stated “no objection” to admission of evidence at trial which had been the subject of a motion to suppress, where (1) counsel realized her error during the State’s case-in-chief, and stated for the record that she erroneously failed to preserve the issue and then objected, and (2) the trial court noted the “now proper” objection and overruled it, the appellate court deems the issue preserved (not waived) for appeal.  

Gales v. State, 2015 WL 5432785 (Mo. App. E.D. Sept. 15, 2015):
Holding:  Appellate court is required to, sua sponte, determine if Amended Rule 24.035 motion was timely filed, and when not, must remand for abandonment hearing; if the motion court determines Movant was not abandoned, the court should not consider the Amended motion and should decide only the initial Form 40 claims; if Movant was abandoned, the court should permit the untimely filing.
State v. Turner, 2015 WL 5829664 (Mo. App. E.D. Oct. 6, 2015):
Holding:   (1)  Standard of review for determining whether trial court was required to grant hearing under Franks v. Delaware, 438 U.S. 154 (1978)(allowing challenge to veracity of police statements in warrant affidavit) is unclear in Missouri, but Eastern District deems it to be abuse of discretion; and (2) even though defense counsel failed to object to testimony about physical evidence that was the subject of a motion to suppress, where counsel objected to the actual physical exhibits and photographs thereof when they were “offered” at trial, this preserved the issue for appeal. 

State v. Henderson, 2015 WL 4627424 (Mo. App. S.D. Aug. 4, 2015):
Holding:  (1)  The 25-day requirement for filing a New Trial Motion under Rule 29.11(b) is not jurisdictional, and can be waived by the State; where State had asked trial judge to rule on the merits of “late” New Trial Motion, State could not argue the opposite on appeal to bar appellate court from ruling issue on the merits; appellate court decides issue on the merits; (2) where the written judgment and sentence misstated the offense Defendant was convicted of, this was a clerical error that can be corrected nunc pro tunc.

List v. Director of Revenue, 2015 WL 5576343 (Mo. App. S.D. Sept. 22, 2015):
(1) Even though trial court stated that it was continuing an evidentiary hearing to allow the parties to provide written arguments, where the court then apparently mistakenly entered a judgment, the judgment  became final 30 days later and the court lacked authority to set it aside after 30 days; (2) where trial court entered a second judgment more than 30 days later, which the Director then appealed, the appellate court, sua sponte, corrects the excess of authority by the trial court and vacates the second judgment and reinstates the first judgment.
Facts:  Driver filed a petition to review his license revocation.  The court held an evidentiary hearing, and continued the case to allow the parties to submit written arguments.  Shortly after, the court apparently mistakenly entered a judgment for Director.  No after-trial motions were filed.  More than 30 days later, the court apparently recognized its mistake, and reset the case for additional evidence.  After another hearing, the court entered a judgment for Driver.  Director appealed.
Holding:  Although neither party raises the issue, the appellate court must, sua sponte, determine if it has authority to hear the merits of the second judgment.  Under Rule 75.01, trial courts retain control over judgments for 30 days, but once the 30 days expires, the judgments are final unless an authorized after-trial motion was filed.  Here, the court lost authority over the “first” judgment once it became final after 30 days, and the court could not set it aside.  The appellate court has jurisdiction, but cannot consider the merits of the “second” unauthorized judgment.  Appellate court must correct the trial court’s excess of authority.  Second judgment is vacated, and case remanded for reinstatement of first judgment.

State ex re. Phillips v. Hackett, 2015 WL 5298946 (Mo. App. S.D. Sept. 10, 2015):
Holding:  Even though Relator (who was seeking a writ of prohibition) failed to properly object to a discovery request in the trial court, the appellate court in a writ action is not restricted only to the issues that were properly raised or preserved in the trial court; “[a] writ of prohibition is a discretionary remedy, and we may accept limitation on the issues or examine new points not offered ab initio.”

State v. Evans, 2015 WL 5672638  (Mo. App. S.D. Sept. 25, 2015):
Holding:  Even though the court conducted a Frye hearing before trial on the admissibility of certain scientific evidence, the court’s pretrial ruling was interlocutory and subject to change at trial, and Defendant failed to preserve his Frye challenge for appeal by failing to object to admission of the scientific evidence testimony at trial on grounds that it failed to satisfy the Frye test.

Davis v. Davis, 2015 WL 5432111 (Mo. App. W.D. Sept. 15, 2015):
Even though Defendant posted an “appeal bond” in conjunction with an appeal of a civil contempt order for failure to pay child support, a contempt order is not appealable and remains interlocutory until there is either a warrant of commitment or actual confinement in jail.
Facts:  Defendant-Father attempted to appeal an order finding him in civil contempt for failure to pay child support.  The trial court set an appeal bond of $55,000 and set a deadline for Defendant to pay or report to county jail.  Defendant posted the appeal bond, and appealed.
Holding:  A civil contempt order does not become “final” for appeal until it is enforced.  The trial court must issue both a judgment of contempt and a proper order of commitment that explains what Defendant must do to purge the contempt, and that Defendant has the ability to purge the contempt.  Here, the contempt judgment has never been enforced either by a warrant of commitment or actual incarceration.  No order of commitment was ever issued by the trial court.  Even though Defendant posted an “appeal bond,” he can’t appeal at this time because the trial court’s actions are not final.  Appeal dismissed.

In re Marriage of Long v. Long, 2015 WL 5025130 (Mo. App. W.D. Aug. 25, 2015):
Holding:  A civil contempt judgment becomes “final” for purposes of appeal when it is actually enforced, i.e., on the date the contemnor is first incarcerated, and notice of appeal is due within 10 days thereafter under Rule 81.04(a) and Sec. 512.050; appeal dismissed where notice of appeal was filed more than 10 days after contemnor was first incarcerated.

Powell v. City of Kansas City, 2015 WL 5821845 (Mo. App. W.D. Oct. 6, 2015):
Holding:  (1)  Even when a civil litigant is granted leave to proceed as a poor person, Sec. 514.040 allows a court discretion to assess whatever costs the court believes the litigant may be able to pay, except in postconviction cases under Rules 24.035 and 29.15, where a court cannot assess any costs against Movants; and (2) Rule 81.08(a) requires a notice of appeal to specify the judgment or order appealed from; where Appellant’s notice of appeal stated only that Appellant was appealing from an entry of summary judgment, appellate court would not review on appeal Appellant’s claim that trial court erred in overruling a new trial motion, because the notice of appeal did not specify that Appellant was appealing such ruling (which was different than the summary judgment order) and Appellant failed to attach the new trial motion to her notice of appeal.  
 


Escamilla v. Stephens, 2014 WL 146531 (5th Cir. 2014):
Holding:  Defendant was entitled to certificate of appealability regarding whether death penalty counsel failed to investigate and present mitigating evidence at penalty phase; reasonable jurists could debate whether state courts unreasonably applied Strickland in finding no prejudice.

U.S. v. Spear, 2014 WL 2523694 and 2014 WL 2526120 (9th Cir. 2014):
Holding:  Even though Defendant waived right to appeal bargained-for sentence, this agreement did not bar him from appealing if there was a sufficient factual basis for his plea.


Coleman v. Johnsen, 2014 WL 2619990 (Ariz. 2014):
Holding:  Ariz. Constitution guarantees right to self-representation on appeal.

Hoang v. People, 2014 WL 1619013 (Colo. 2014):
Holding:  The Barker speedy trial factors apply to claim of denial of speedy appeal, even though right at issue is 5th Amendment due process right to fairness on appeal.

Williamson v. State, 2015 WL 1324351 (Del. 2015):
Holding:  Standard of review for sufficiency of evidence after bench trial where no motion for judgment of acquittal was filed is the same as with such a motion.

Nalls v. State, 2014 WL 1613399 (Md. 2014):
Holding:  Remedy for failure to make proper record of jury trial waiver is new trial rather than remand for findings on whether waiver was voluntary; remand was inappropriate given fundamental nature of right at issue, and circuit court would be reviewing a waiver on a cold record.

Brass v. State, 2014 WL 2396055 (Nev. 2015):
Holding:  Even though Defendant-Appellant died during appeal, appeal could continue by substituting his personal representative as party; Defendant’s family should have opportunity to clear Defendant’s name from conviction by pursuing appeal.

State v. K.P.S., 2015 WL 1809224 (N.J. 2015):
Holding:  Even though appellate court had affirmed denial of motion to suppress in co-defendant’s case on same facts, the law-of-the-case doctrine did not apply in Defendant’s case to bar consideration of the issue; Defendant had due process right to have his claim decided independently. 

People v. Walston, 2014 WL 2608462 (N.Y. 2014):
Holding:  Appellate preservation rules did not apply where trial judge failed to share full contents of jury note with trial counsel; claim about note was reviewable on appeal.

State v. Scott, 2014 WL 2895406 (S.D. 2014):
Holding:  Where a different judge heard a Batson remand hearing than the original trial judge, appellate court on re-appeal was not required to defer to remand judge and would review claim de novo, because the remand judge did not have the usual advantage of firsthand observation of venirepersons or prosecutor when the strikes were made.

State v. Toliver, 2014 WL 3605681 (Wis. 2014):
Holding:  If adult court’s determination of probable cause in preliminary examination of juvenile charged in adult court relates to an unspecified felony, the appellate court may review the record independently to determine whether the adult court properly found probable cause to believe juvenile committed one of the enumerated offenses over which adult court has exclusive jurisdiction.

Beamon v. State, 2014 WL 1744100 (Ala. App. 2014):
Holding:  Where a court denies a request to proceed in forma pauperis, it should give Petitioner a reasonable time, such as 30 days, to pay the filing fee, and such reasonable time may include a period extending beyond a limitations period.

People v. Rivera, 2014 WL 2535946 (Cal. App. 2014):
Holding:   Where defense counsel admitted that he failed to file a timely notice of appeal due to a mistaken belief about the law and filed a motion to appeal late, appellate court would treat the motion as a habeas petition and grant it; judicial economy was best served by avoiding the cumbersome habeas process to allow counsel to be found ineffective for failing to appeal.

In re Anthony, 2015 WL 1886904 (Cal. App. 2015):
Holding:  Where the State had not appealed a grant of habeas relief setting aside Defendant’s conviction, the State could not appeal a later order of a finding of factual innocence.

Lundgren v. State, 2014 WL 2865806 (Tex. App. 2014):
Holding:  A valid waiver of appeal does not waive Defendant’s right to file a new trial motion in trial court.

Com. v. Weathers, 2014 WL 2944912 (Penn. Super. 2014):
Holding:  After Defendant filed his notice of appeal, trial court lacked jurisdiction to increase Defendant’s restitution.








Attorney’s Fees

Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.



Bail – Pretrial Release Issues

State v. Atkins, 2015 WL 5575237 (Mo. App. E.D. Sept. 22, 2015):
Holding:  Bond forfeiture for a Surety is a two-step process whereby the court must first enter an order of forfeiture when the bond is breached (where Defendant fails to appear), and second, must give notice to the parties and allow Surety an opportunity to show good cause why a judgment should not be entered on the forfeiture.  Where trial court entered a “default judgment” against Surety when Defendant failed to appear, this should have been denominated an initial “order of forfeiture” triggering a further hearing, and where Surety proved that it located and produced Defendant within 30 days, trial court abused discretion in denying Surety’s motion to set aside the “default judgment.”

State ex rel. Sylvester v. Neal, 2014 WL 3360614 (Ohio 2014):
Holding:  Requiring 10% of bond be paid in cash violated Ohio Constitution’s right to post bail with sufficient sureties and protection from excessive bail.

State v. Barton, 2014 WL 3765937 (Wash. 2014):
Holding:  State constitutional provision that Defendant “shall be bailable by sufficient sureties” required that Defendant be allowed to post by with sureties, i.e., a third-party promise to pay.

People v. Safety Nat’l Casualty Ins. Co., 169 Cal. Rptr. 3d 887 (Cal. App. 2014):
Holding:  Even though a court rule required defendants on bail to be present at “readiness” conference, this did not apply to general pretrial hearings, so Defendant did not forfeit his bail for failure to appear.

Reeves v. Nocco, 2014 WL 3377083 (Fla. App. 2014):
Holding:  Even though there was no constitutional right to pretrial release on bail, trial court had discretion to release Defendant.

Satterfield v. State, 2015 WL 2215016 (Ind. App. 2015):
Holding:  Defendant has right to present exculpatory evidence, including an affirmative defense, at a bail hearing.

Ex parte Melartin, 2015 WL 1544805 (Tex. App. 2015):
Holding:  Even though Defendant was a noncitizen and while on bail for a sex charge he committed a new DWI, trial court abused discretion in setting bail at $800,000 per charge ($7M total) where Defendant had not attempted to flee when previously on bail, was employed and had a wife and children.
Brady Issues

Amado v. Gonzalez, 2014 WL 33777340 (9th Cir. 2014):
Holding:  State violated Brady by failing to disclose key Witness’ probation violation report that contained his prior convictions, probationary status, and connection to rival gang.

Comstock v. Humphries, 2015 WL 2214647 (9th Cir. 2015):
Holding:  Where Defendant was convicted of possessing stolen property (a ring), Prosecutor violated Brady by failing to reveal alleged Victim’s statement that he may have simply misplaced the allegedly stolen ring; Defendant’s defense was predicated on theory that he simply found the ring.

Lapointe v. Commissioner of Correction, 2015 WL 1600208 (Conn. 2015):
Holding:  State violated Brady by failing to disclose exculpatory evidence regarding the burn time of a fire which resulted in death, where this would have corroborated Defendant’s alibi.

Wright v. State, 2014 WL 2085826 (Del. 2014):
Holding:  State violated Brady by failing to disclose that Witness had previously cooperated with law enforcement by testifying against former acquaintances, and by failing to disclose evidence that a defense Witness lied during direct examination concerning his association with another suspect.

People v. Hubbard, 2014 WL 3709668 (N.Y. Sup. 2014):
Holding:  Prosecutor violated Brady by failing to disclose a false confession obtained in another case by same Officer who interrogated Defendant; Defendant had expressly requested any information from State witnesses about previously making false or misleading reports.


Child Support

Davis v. Davis, 2015 WL 5432111 (Mo. App. W.D. Sept. 15, 2015):
Even though Defendant posted an “appeal bond” in conjunction with an appeal of a civil contempt order for failure to pay child support, a contempt order is not appealable and remains interlocutory until there is either a warrant of commitment or actual confinement in jail.
Facts:  Defendant-Father attempted to appeal an order finding him in civil contempt for failure to pay child support.  The trial court set an appeal bond of $55,000 and set a deadline for Defendant to pay or report to county jail.  Defendant posted the appeal bond, and appealed.
Holding:  A civil contempt order does not become “final” for appeal until it is enforced.  The trial court must issue both a judgment of contempt and a proper order of commitment that explains what Defendant must do to purge the contempt, and that Defendant has the ability to purge the contempt.  Here, the contempt judgment has never been enforced either by a warrant of commitment or actual incarceration.  No order of commitment was ever issued by the trial court.  Even though Defendant posted an “appeal bond,” he can’t appeal at this time because the trial court’s actions are not final.  Appeal dismissed. 

Civil Procedure


Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.

List v. Director of Revenue, 2015 WL 5576343 (Mo. App. S.D. Sept. 22, 2015):
(1) Even though trial court stated that it was continuing an evidentiary hearing to allow the parties to provide written arguments, where the court then apparently mistakenly entered a judgment, the judgment  became final 30 days later and the court lacked authority to set it aside after 30 days; (2) where trial court entered a second judgment more than 30 days later, which the Director then appealed, the appellate court, sua sponte, corrects the excess of authority by the trial court and vacates the second judgment and reinstates the first judgment.
Facts:  Driver filed a petition to review his license revocation.  The court held an evidentiary hearing, and continued the case to allow the parties to submit written arguments.  Shortly after, the court apparently mistakenly entered a judgment for Director.  No after-trial motions were filed.  More than 30 days later, the court apparently recognized its mistake, and reset the case for additional evidence.  After another hearing, the court entered a judgment for Driver.  Director appealed.
Holding:  Although neither party raises the issue, the appellate court must, sua sponte, determine if it has authority to hear the merits of the second judgment.  Under Rule 75.01, trial courts retain control over judgments for 30 days, but once the 30 days expires, the judgments are final unless an authorized after-trial motion was filed.  Here, the court lost authority over the “first” judgment once it became final after 30 days, and the court could not set it aside.  The appellate court has jurisdiction, but cannot consider the merits of the “second” unauthorized judgment.  Appellate court must correct the trial court’s excess of authority.  Second judgment is vacated, and case remanded for reinstatement of first judgment.

Powell v. City of Kansas City, 2015 WL 5821845 (Mo. App. W.D. Oct. 6, 2015):
Holding:  (1)  Even when a civil litigant is granted leave to proceed as a poor person, Sec. 514.040 allows a court discretion to assess whatever costs the court believes the litigant may be able to pay, except in postconviction cases under Rules 24.035 and 29.15, where a court cannot assess any costs against Movants; and (2) Rule 81.08(a) requires a notice of appeal to specify the judgment or order appealed from; where Appellant’s notice of appeal stated only that Appellant was appealing from an entry of summary judgment, appellate court would not review on appeal Appellant’s claim that trial court erred in overruling a new trial motion, because the notice of appeal did not specify that Appellant was appealing such ruling (which was different than the summary judgment order) and Appellant failed to attach the new trial motion to her notice of appeal.  
Taylor v. Brown, 97 Crim. L. Rep. 277 (7th Cir. 6/2/15):
Holding:  “Mail-box” rule applies to e-filings made by prison official on behalf of inmates, i.e., the document is deemed filed when prisoner delivers it to prison officials (not when officials actually send the document to court); this is because prisoners are no more able to guarantee that properly tendered documents will be e-filed by the prison than they are to guarantee that the prison will mail documents.

State v. K.P.S., 2015 WL 1809224 (N.J. 2015):
Holding:  Even though appellate court had affirmed denial of motion to suppress in co-defendant’s case on same facts, the law-of-the-case doctrine did not apply in Defendant’s case to bar consideration of the issue; Defendant had due process right to have his claim decided independently. 

State v. Hewins, 2014 WL 3461758 (S.C. 2014):
Holding:  Even though Defendant litigated a motion to suppress of items in his car in Municipal Court in an open container case, collateral estoppel did not preclude Defendant from re-litigating the motion in State court in drug possession case; the suppression issues weren’t necessarily the same, and Defendant had little incentive to pursue the motion in Municipal Court given the minimal penalty for open container.

Beamon v. State, 2014 WL 1744100 (Ala. App. 2014):
Holding:  Where a court denies a request to proceed in forma pauperis, it should give Petitioner a reasonable time, such as 30 days, to pay the filing fee, and such reasonable time may include a period extending beyond a limitations period.


Civil Rights

Bell v. Phillips, 465 S.W.3d 544 (Mo. App. W.D. July 28, 2015):
(1)  Inmate stated a claim for civil rights violation where he alleged prison failed to give him postage to mail a habeas corpus petition, which caused the petition to be late, because this violated Inmate’s right of access to the courts, and (2) a petition needs to plead only ultimate facts, not detailed, operative or evidentiary facts.
Facts:  Inmate filed Sec. 1983 action, alleging that prison failed to give him $5.10 to mail his federal habeas petition.  As a result, his petition was filed late.  Trial court dismissed civil rights case for failure to state a claim.  Inmate appealed.
Holding:  Inmates have a constitutional right of access to the courts.  To protect that right, prisons must provide inmates with access to some legal materials or assistance so that inmates can prepare and mail legal complaints.  The constitution requires that inmates be provided with the tools needed to attack their sentences directly or collaterally.  To succeed on an access-to-courts claim, an inmate must show (1) he was denied a reasonably adequate opportunity to present a constitutional violation to courts, and (2) actual injury.  Here, Inmate’s allegation that he was denied money for postage states a valid access-to-courts claim, and his allegation that he was prejudiced because his petition was filed late shows injury.  While it may have been preferable for Inmate to make more detailed factual allegations, a petition does not have to plead operative or evidentiary facts, and will survive dismissal if it pleads ultimate facts, not conclusions.  Dismissal reversed.  


Closing Argument & Prosecutor’s Remarks
 

State v. Jackson, 2014 WL 4161966 (Tenn. 2014):
Holding:  Prosecutor’s closing argument asking Defendant, “Just tell us where you were; that’s all we are asking,” violated Defendant’s right not to testify.

Diaz v. State, 2014 WL 2199810 (Fla. App. 2014):
Holding:  Prosecutor’s closing which said that non-testifying Victim would have testified to same matters as on the 911 calls was an improper comment on the accuracy and truthfulness of the 911 call evidence.

State v. Spieler, 2015 WL 1246839 (Or. App. 2015):
Holding:  Prosecutor’s opening statement and closing argument which referenced a child victim’s recorded interview that was never introduced into evidence was improper comment outside the evidence and invited jury to speculate the tape was favorable to the State.

Confrontation & Hearsay

State v. Boykins, 2015 WL 5209471 (Mo. App. E.D. Sept. 8, 2015):
Holding:  Officer’s testimony, in response to general questions as to why police “focused” investigation on Defendant, that multiple anonymous tipsters had called police and said that Defendant was the shooter in a murder was hearsay and violated Defendant’s confrontation rights; although out-of-court statements that implicate a defendant are admissible if they are necessary to explain subsequent police conduct, here there was no testimony as to what police actually did as a result of learning the information; also, there was no need for this background information for Officer to be able to testify about other aspects of his investigation.  (But testimony was harmless in light of other evidence of guilt).

State v. Newton, 465 S.W.3d 919 (Mo. App. S.D. Aug. 4, 2015):
Holding:  (1)  Trial court abused discretion in prohibiting Defendant from cross-examining confidential informant about the prosecutor dismissing a municipal charge against him in exchange for “working off” the charge by being a confidential informant, because such evidence showed bias, interest or prejudice; evidence of a witness’ arrests and pending charges not resulting in convictions is admissible where it shows possible motivation of the witness to testify favorably for the State or where testimony was given in expectation of leniency (but error was harmless in light of evidence of guilt); and (2) trial court abused discretion in not allowing Defendant on voir dire to ask any questions about whether jurors would hold it against him not to testify; Defendant was entitled to ask questions on critical issue of whether jurors would draw no negative inference from his failure to testify (but error was harmless here).

U.S. v. Shaw, 2014 WL 3377652 (10th Cir. 2014):
Holding:  Defendant’s Confrontation rights were violated by Officer’s testimony about co-defendant’s confession implicating Defendant, even though Defendant’s name was replaced with a neutral pronoun.

Hacker v. Com., 2014 WL 1664232 (Ky. 2014):
Holding:   Even though Defendant gave direct examination testimony designed to preemptively address his prior felony conviction, his Confrontation rights were violated when State then admitted a police report about the prior conviction which contained hearsay statements of the victim in the instant murder prosecution.  

Com. v. Tassone, 2014 WL 2619649 (Mass. 2014):
Holding:  Defendant’s Confrontation rights were violated where the DNA expert called by the State to testify that DNA matched Defendant was not affiliated with the lab that conducted the testing; thus, Defendant had no meaningful opportunity to cross-examine the expert about the lab’s work, procedures or protocol. 

People v. Douglas, 2014 WL 3397201 (Mich. 2014):
Holding:  Child sex victim’s statements to forensic investigator were inadmissible hearsay, and were prejudicial because investigator’s testimony added credibility and detail to child’s testimony.

State v. Slaughter, 2014 WL 3905898 (N.J. 2014):
Holding:  Even though Girlfriend-Witness testified at pretrial hearing that she did not remember any statements that Defendant made to her, Defendant’s Confrontation rights were violated where State admitted his alleged statements to Girlfriend through an Officer without subjecting Girlfriend, who was available, to cross-examination at trial.

People v. Garcia, 2015 WL 1423499 (N.Y. 2015):
Holding:  Officer’s testimony that Victim’s sister said there had been friction between Victim and Defendant was “testimonial” and violated Confrontation Clause because the statement was procured for the primary purpose of prosecution and exceeded what was necessary to explain police pursuit of Defendant.

People v. Archuleta, 170 Cal. Rptr. 3d 361 (Cal.  App. 2014):
Holding:  A statement made during custodial interrogation of a fellow gang member of Defendant which implicated Defendant in a robbery was “testimonial.”

People v. Roscoe, 2014 WL 128114 (Mich. App. 2014):
Holding:  Murder Victim’s hearsay statement identifying Defendant as attacker was not admissible under forfeiture by wrong-doing rule, where there was no finding that Defendant killed Victim specifically to prevent Victim from testifying; Defendant’s confrontation rights were violated by admission of the statement.
State v. Hudlow, 2014 WL 3932418 (Wash. App. 2014):
Holding:  Defendant’s Confrontation rights were violated where Officer was allowed to testify to hearsay of what he heard a confidential informant say over the telephone to Defendant.

Continuance 

State v. Litherland, 2015 WL 5706732 (Mo. App. E.D. Sept. 29, 2015):
(1) Even though case had been pending for more than three years, where Defendant’s sole exculpatory Witness in murder trial was unavailable because she went into labor the morning of trial, trial court abused discretion in not granting continuance; and (2) even though Defendant had taken discovery deposition of Witness, Defendant was not required to use deposition at trial in lieu of her in-court testimony.
Facts:  Defendant was charged with first-degree murder in a case involving a shooting of a family member.  Various other family members were also charged in the murder, and were State’s witnesses; many of them had made various deals with the State to testify.  On the morning of trial, defense counsel announced that the defense needed a continuance.   The judge stated he was going to “go ballistic.”  Defense counsel then said that their sole defense Witness – who was also a family member, but the only family member not charged in the offense – was unavailable because she had gone into early labor that morning.  The judge stated that the defense had taken a discovery deposition of Witness and could use that instead.  Defense counsel said the deposition would not show Witness’ “non-verbals.”  The defense opted not to use the deposition at trial.  The defense at trial was that Defendant was not involved in the murder at all.  Defendant was convicted and appealed.  
Holding:   The trial court abused discretion in denying the motion for a continuance.  Although Rule 25.13 provides a Defendant may use a deposition at trial where a witness is unavailable, appellate court finds no precedent requiring use of such deposition, where, as here, Witness was temporarily unavailable, went into labor “early” on the morning of trial, and would shortly become available again.  Although the court may have been rightly concerned that the case had been delayed more than three years, this does not override Defendant’s constitutional right to present a defense, especially in a case of first-degree murder carrying a sentence of life without parole.  One of the fundamental rights of due process is the right to present witnesses in defense.  The court’s statement that it would go “ballistic” made before the court even heard the reason for continuance is concerning because it indicates the court may have prejudged the continuance motion, without having even heard the reason for it.  The State argues Defendant was not prejudiced because various State witnesses testified to similar matters as Witness would.  Courts have found no prejudice from denial of a continuance where a witness’ testimony would be cumulative to other defense witnesses; appellate court rejects notion that there can be no prejudice because the testimony may have been cumulative to State’s witnesses.  Further, Witness was a critical witness whose testimony may have been more significant than State witnesses because she was the only family member who was not charged in the murder.  Reversed and remanded for new trial.  


People v. Brown, 322 P.3d 214 (Colo. 2014):
Holding:  Trial judges must consider following factors in determining whether to continue case to allow Defendant to hire counsel of his choice:  (1) Defendant’s actions and motive surrounding request; (2) availability of chosen counsel; (3) length of continuance necessary; (4) potential prejudice to State beyond mere inconvenience; (5) inconvenience to witnesses; (6) age of case; (7) number of continuances already granted; (8) the timing of the continuance request; (9) impact on the court’s docket; (10) the victim’s position, if the Victim Rights Act applies; and (11) any other case-specific factors.


Costs

City of Moline Acres v. Brennan, 2015 WL 4930167 (Mo. banc Aug. 18, 2015):
(1) City Ordinance which prohibited vehicle owners from “permitting” their vehicle to be operated at a speed in excess of the speed limit requires that City prove that the owner gave the driver specific permission to do this; it violates due process and shifts burden of proof to create rebuttal presumption that proof of ownership proves consent to unlawful speeding; and (2) City Ordinance system which sent defendants a “notice” that they would be charged in Municipal Court with Ordinance violation unless they paid City an alleged “fine” violated due process because this was a shortcut “around” the judicial system; only courts are authorized to impose “fines” and only after a judicial determination of guilt.
Facts:  City Ordinance prohibited vehicle owners from “permitting” their vehicle to be operated in excess of a speed limit.  Defendant’s car was caught speeding by an automated enforcement camera.  City sent him an alleged Notice of violation that informed him that unless he paid a fine to City, the matter would be referred to Prosecutor for prosecution.  Defendant was ultimately charged with violating Ordinance.  Defendant challenged Ordinance on various grounds.
Holding:  The Ordinance here does not prohibit speeding.  The Court is required to take the Ordinance at “face value.”  What Ordinance prohibits is owners permitting their vehicle from being operated at an unlawful speed.  The identity of the driver is not an element of the offense.  Ordinance requires proof (1) that a vehicle was speeding, (2) that the person charged was the owner of the vehicle, and (3) that the owner gave the driver specific permission to operate the vehicle at an unlawful speed.  City argues that proof of ownership creates a rebuttable presumption of consent to operation and unlawful speeding.  But such a presumption is not constitutionally permissible in either a civil or criminal case.  Even if this Court assumes there is some rational connection between ownership of a vehicle and permission to use that vehicle generally, this does not stretch far enough to allow the fact-finder to infer from ownership the very specific permission to exceed the speed limit that the Ordinance requires.  City can charge the violation, however, if it can state facts in the Notice charging the offense showing probable cause that the owner gave the driver specific permission to use owner’s vehicle for speeding.  But the Notice here did not conform to Rule 37.33 for various reasons.  First, it did not state the name, division and street address of the circuit court.  Second, it did not show any facts to establish probable cause that Defendant violated the Ordinance; instead the blank merely contains the phrase, “Violation of Public Safety on Roadways.”  Third, the Notice fails to tell defendants that they can plead not guilty and appear at trial.  Rule 37.49 creates a process to allow defendants to plead guilty and pay a fine to a “violations bureau.”  But the Notice and Ordinance here do not do that.  Instead, the payment system creates an unauthorized extra-judicial process.  The Ordinance creates a system whereby owners of vehicles are accused of violating the Ordinance in a letter from police, and then told that by paying money to the City, charges will not be filed in the first place.  “When a ‘fine’ is paid to a court, the court must report the conviction and distribute the proceeds according to law.  When money is paid directly to the City in order to keep from being charged … that payment is in no sense a ‘fine’ and is not subject to [judicial] oversight and reporting.”  The power to inflict punishment requires a judicial determination that a law has been violated.  Before there can be such judicial determination, due process requires City prove guilt beyond a reasonable doubt.  These two principles prevent City from threatening prosecution as a means of forcing a person to pay City with no due process and no proof of guilt.  Under Rule 37.33, it is improper for any notice to demand payment of money.  The only exception is for notices that are subject to a “violation bureau.”  The system here is an unauthorized one that is a shortcut “around” the judicial system and its protections for the accused.  As a result, both Ordinance and the Notice are invalid.  Judgment dismissing charge affirmed.
Concurring opinion (Draper, Stith, Teitleman, JJ.):  When confronting matters of public safety, courts should skeptically scrutinize manufactured legal fictions that may obscure the actual danger confronted.  Prior cases have held that traffic ordinances cannot be a tax ordinance in the guise of an ordinance enacted under the police power.  It is for the court to determine whether the primary purpose of the ordinance is regulation under the police power or revenue under the tax power.  Ordinance comes across as a mechanism for generating City revenue, not as public safety measure.  This Court should be cognizant of the times in which these ordinances are being enforced in light of recent criticism of St. Louis County municipalities, which have used traffic violations and the revenue they generate to enrich their coffers to the financial detriment of the citizens they are ostensibly protecting.

Powell v. City of Kansas City, 2015 WL 5821845 (Mo. App. W.D. Oct. 6, 2015):
Holding:  (1)  Even when a civil litigant is granted leave to proceed as a poor person, Sec. 514.040 allows a court discretion to assess whatever costs the court believes the litigant may be able to pay, except in postconviction cases under Rules 24.035 and 29.15, where a court cannot assess any costs against Movants; and (2) Rule 81.08(a) requires a notice of appeal to specify the judgment or order appealed from; where Appellant’s notice of appeal stated only that Appellant was appealing from an entry of summary judgment, appellate court would not review on appeal Appellant’s claim that trial court erred in overruling a new trial motion, because the notice of appeal did not specify that Appellant was appealing such ruling (which was different than the summary judgment order) and Appellant failed to attach the new trial motion to her notice of appeal.  

U.S. v. Siegel, 2014 WL 2210762 (7th Cir. 2014):
Holding:  Where judge imposed various costly conditions (such as treatment programs and internet monitoring) on Defendant’s supervised release, judge was required to explicitly state that Defendant was not required to pay the expense if he could not afford it and that revoking Defendant for inability to pay would be improper.

Beamon v. State, 2014 WL 1744100 (Ala. App. 2014):
Holding:  Where a court denies a request to proceed in forma pauperis, it should give Petitioner a reasonable time, such as 30 days, to pay the filing fee, and such reasonable time may include a period extending beyond a limitations period.

State v. Harris, 2014 WL 2199829 (La. App. 2014):
Holding:  Where Defendant was indigent, his judgment providing for a jail term in the event he could not pay his fine must be deleted.


Counsel – Right To – Conflict of Interest

U.S. v. Brown, 2015 WL 2215899 (9th Cir. 2015):
Holding:  Trial court denied Defendant right to discharge counsel by denying change of counsel (from private to public defender) two weeks before trial without inquiring whether change would delay trial or for how long, and where court actually continued the case for a month after denying Defendant’s motion; court also could not deny change by believing that Defendant would be better represented by the private counsel than a public defender.

Wilbur v. City of Mount Vernon, 2013 WL 6275319 (W.D. Wash. 2013):
Holding:  City was liable in Sec. 1983 action for denial of indigent defendants’ 6th Amendment right to counsel where city paid inadequate fees for contract counsel, did not control caseload or evaluate the quality of services provided.

People v. Brown, 322 P.3d 214 (Colo. 2014):
Holding:  Trial judges must consider following factors in determining whether to continue case to allow Defendant to hire counsel of his choice:  (1) Defendant’s actions and motive surrounding request; (2) availability of chosen counsel; (3) length of continuance necessary; (4) potential prejudice to State beyond mere inconvenience; (5) inconvenience to witnesses; (6) age of case; (7) number of continuances already granted; (8) the timing of the continuance request; (9) impact on the court’s docket; (10) the victim’s position, if the Victim Rights Act applies; and (11) any other case-specific factors.

State v. Young, 2015 WL 1510577 (Iowa 2015):
Holding:  Prior uncounseled misdemeanor conviction could not be used to enhance later conviction where Defendant had been denied right to counsel in misdemeanor case.

People v. Carr, 2015 WL 140482 (N.Y. 2015):
Holding:  Trial court violated Defendant’s right to counsel when it excluded defense counsel from a hearing on why a State’s witness failed to show up for court; the hearing was more than a ministerial discussion of scheduling, and went to the witness’ drug use and credibility.

State v. Bode, 2015 WL 1841337 (Ohio 2015):
Holding:  Prior uncounseled juvenile adjudication where juvenile faced incarceration was one where due process required counsel, so the prior adjudication cannot be used to enhance later offense.

State v. Raul L., 2014 WL 2503745 (N.Y. App. 2014):
Holding:  Even though appointed counsel was allowed to withdraw due to inadequate time to prepare, where Defendant in SVP proceeding did not express any desire to go pro se until after court told him that appointing new counsel would delay trial by four or more months, Defendant’s waiver of counsel was not unequivocal and was not voluntary.

Harris v. Superior Court, 2014 WL l653133 (Cal. App. 2014):
Holding:  Counsel was ineffective and had conflict of interest where counsel himself was being prosecuted on a separate felony charge by the same Prosecutor’s Office that was prosecuting Defendant.

People v. Valasco-Palacios, 2015 WL 1312209 (Cal. App. 2015):
Holding:  Prosecutor violated Defendant’s right to counsel by inserting a fabricated confession to rape into a translated-from-Spanish-interrogation transcript and giving false transcript to defense counsel at a time when Prosecutor knew that counsel was trying to persuade Defendant to settle the case; Prosecutor’s misconduct was so egregious to warrant dismissal of charges.

Newland v. Com. of Corrections, 2014 WL 2723909 (Conn. App. 2014):
Holding:  Even though Public Defender determined Defendant was ineligible, he did not validly waive counsel where he told court he did not want to represent himself, wanted counsel, but could not afford counsel; the finding of ineligibility was erroneously based on Defendant’s ownership of property that was being foreclosed on; Defendant also was not informed of his right to appeal Public Defender’s determination.

Yarbrough v. State, 2014 WL 2091256 (Miss. App. 2014):
Holding:  Counsel had actual conflict of interest in simultaneously representing both assault Victim and Defendant.

State v. Nunez, 2014 WL 2573988 (N.J. Super. Ct. App. 2014):
Holding:  Defendant’s right to counsel was violated where State was allowed to call defense investigator to testify about statements made by a witness; right to counsel includes the right to thoroughly investigate case; having to risk the State’s introduction of results of defense investigation denies effective assistance of counsel.




Death Penalty

Pruitt v. Neal, 97 Crim. L. Rep. 274 (7th Cir. 6/2/15):
Holding:  Trial court, in determining whether Defendant was too intellectually disabled to be executed under Atkins, placed too much weight on Defendant’s history of having jobs, and not enough weight on his below average IQ scores; none of the jobs Defendant had required high intellectual functioning.  

Dodd v. Trammell, 2013 WL 7753714 (10th Cir. 2013):
Holding:  In death penalty case, where victim-impact witnesses were allowed to testify that they wanted Defendant to be sentenced to death, this violated 8th Amendment, warranted habeas relief, and was not harmless under Brecht.

Jones v. Chappell, 2014 WL 3567365 (C.D. Cal. 2014):
Holding:  California’s death penalty system is arbitrary and capricious under 8th Amendment because of long delays and because only 13 of 900 defendants since 1978 have been executed; in effect, sentences are life sentences with remote possibility of death, which no rational legislature or jury could ever impose.

People v. Smith, 2015 WL 1882201 (Cal. 2015):
Holding:  Exclusion in death penalty phase of former Warden’s testimony that prison security procedures made it unlikely that Defendant would be dangerous if sentenced to LWOP violated due process; this prevented Defendant from rebutting State’s claim that Defendant would be dangerous in prison.

State v. Gleason, 2014 WL 3537404 (Kan. 2014):
Holding:  Death penalty reversed where instructions filed to instruct jurors that mitigating circumstances need not be proven beyond a reasonable doubt.  

State v. Carr, 2014 WL 3681049 (Kan. 2014):
Holding:  Trial court’s refusal to sever joint penalty phase of capital trial so that Defendant and co-Defendant could have their penalties decided separately was not harmless; joint trial rendered jury unable to consider how aggravating evidence and mitigating evidence applied to each defendant separately.

Weik v. State, 2014 WL 3610954 (S.C. 2014):
Holding:  Even though counsel presented psychological testimony in capital penalty phase about Defendant’s mental illness, counsel was ineffective in failing to present even a skeletal version of Defendant’s social history of chaotic upbringing and dysfunctional family.

State v. Ziegler, 2014 WL 1744098 (Ala. App. 2014):
Holding:  Counsel was ineffective in failing to formally move to withdraw from a capital case or take any action for 8 months, where counsel mistakenly believed another counsel had assumed representation for case; even if counsel believed another counsel had assumed representation, he still had obligation to formally withdraw; Defendant was prejudiced because he lost opportunity to dissuade prosecutor from seeking death.

In re Crow, 2015 WL 1945114 (Wash. App. 2015):
Holding:  Even though murder Victim had reported Defendant’s alleged assault of a third-party to police more than a week before Victim was murdered, the “good Samaritan” aggravator did not apply, because Victim was not murdered while providing immediate aid to someone in peril.


Detainer Law & Speedy Trial

U.S. v. Ramirez, 97 Crim. L. Rep. 301 (7th Cir. 6/10/15):
Holding:  Speedy trial clock under 18 USC 3161-74 was not tolled by judge’s after-the-fact explanation that Defendant’s case was continued due to its complexity, when court had said at the time that the case was being continued due to the court’s crowded calendar.

State v. Alexander, 2014 WL 1765951 (Ga. 2014):
Holding:  Defendant was denied right to speedy trial by delay of 8 years between mistrial and case being placed on trial calendar, even though Defendant asserted his right late.

Hoang v. People, 2014 WL 1619013 (Colo. 2014):
Holding:  The Barker speedy trial factors apply to claim of denial of speedy appeal, even though right at issue is 5th Amendment due process right to fairness on appeal.

Com. v. Taylor, 14 N.E.3d 955 (Mass. 2014):
Holding:  The time it takes to dispose of Defendant’s motion to compel mandatory discovery is not automatically excludable from the 12-month speedy trial clock, because it is unfair to require Defendant to choose between his right to receive mandatory discovery and his right to a speedy trial.

State v. Flemings, 2014 WL 2993567 (La. App. 2014):
Holding:  Delay of 8 years after reinstatement of charges violated Defendant’s speedy trial rights, where State had Defendant’s correct address when charges were filed, but sent notice of the arraignment to an incorrect address, and Defendant had no obligation to keep the State apprised of his whereabouts after the original charges were dismissed.

State v. Vigil-Giron, 2014 WL 1600896 (N.M. App. 2014):
Holding:  Defendant’s right to speedy trial was violated by 36-month delay between indictment and trial, where the defense was prejudiced by the death of an important witness.




Discovery 

U.S. v. Daoud, 2014 WL 2696734 (7th Cir. 2014):
Holding:  Foreign Intelligence Surveillance Act requires judge to conduct in camera review to determine whether certain information must be disclosed to defense.

U.S. v. Sheth, 2014 WL 3537852 (7th Cir. 2014):
Holding:  Fraud Defendant was entitled to discovery and an evidentiary hearing on Gov’t’s motion for turnover of assets to enforce restitution.

Johnson v. O’Connor ex rel. County of Maricopa, 2014 WL 2557700 (Ariz. App. 2014):
Holding:  The Uniform Act to Secure Attendance of Witnesses From Outside State authorizes a subpoena for production of records.

In re Commitment of Clark, 2014 WL 133040 and 2014 WL 2922491 (Ill. App. 2014):
Holding:  An SVP Defendant has right to issue subpoena duces tecum, prior to probable cause hearing on State’s petition for civil commitment, to the evaluator who recommended SVP commitment.

Double Jeopardy

State v. Bazell, 2015 WL 4463646 (Mo. App. W.D. July 21, 2015):
Defendant’s convictions for two counts of stealing two firearms of unspecified value violated double jeopardy; Sec. 570.030 allows prosecution for stealing individual firearms only if the value of each firearm is over $500.
Facts:  Defendant broke into a residence and stole two guns.  She was convicted of two counts of stealing firearms, Sec. 570.030.3(3)(d).  She appealed on grounds of double jeopardy.
Holding:  Double jeopardy can be reviewed as a matter of plain error because it is a constitutional right that goes to the power of a court to enter a conviction.  Double jeopardy bars multiple punishments for one offense.  The test for double jeopardy is to determine what the legislature intended the unit of prosecution to be.  Sec. 570.030.3(3)(d) makes stealing “any firearms” a Class C felony.  570.030.6 elaborates on the unit of prosecution for theft of specified property listed in subsection 3, and states that theft of any property which exceeds $500 may be considered a separate felony and charged in separate counts.  Had the legislature wanted separate punishment for theft of each firearm under that value, it could have used the word “a” firearm instead of “any” firearm in Sec. 570.030.3(3)(d).  But it did not.  Read as a whole, 570.030 shows a legislative intent to not allow multiple punishments for a single incidence of theft of multiple firearms not valued over $500.  Since the State did not allege or prove the value here, double jeopardy was violated by convicting of two counts.  Conviction for one count reversed.



Butler v. State, 2014 WL 2881151 (Del. 2014):
Holding:  Defendant was goaded by judicial impropriety into seeking mistrial after jury was sworn, so that double jeopardy barred retrial; here, after jury was sworn, a new judge took over the trial; the new judge engaged in improper behavior such as demanding that portions of trial be off the record, pressuring both parties to reach a plea agreement, reopening voir dire over both parties’ objection to change the jurors selected, putting unusual scheduling limitations on the trial, and denying defense counsel an opportunity to consult with her office about what to do.

State v. Gutierrez, 2014 WL 3867555 (N.M. 2014):
Holding:  Even though child sex victim failed to appear after jury was sworn, there was no manifest necessity to declare a mistrial, so double jeopardy barred retrial.

People v. Alba, 984 N.Y.S.2d 267 (Sup. 2014):
Holding:  Defendant’s prior federal conviction for fraud had same elements as her later state prosecution for fraud, so state prosecution was barred by statutory double jeopardy.

Cooper v. State, 2014 WL 1909447 (Tex. App. 2014):
Holding:  Two separate convictions for aggravated robbery based on theories of causing bodily injury and threatening same victim violated double jeopardy.

State v. Howard, 2014 WL 2864397 (Wash. App. 2014):
Holding:  Trial court could not enter a judgment which stated that a lesser offense for which Defendant was not convicted would remain “open for reinstatement” if the greater offense was overturned on appeal; this violated double jeopardy.

State v. Johnson, 2014 WL 3359884 (N.J. Super. Ct. 2014):
Holding:  Where trial court accepted a “partial verdict” finding Defendant guilty of various lesser-included offenses in felony murder trial, but deadlocked on other greater offenses, double jeopardy barred retrial on the greater offenses.



DWI

Welch v. Director of Revenue, 465 S.W.3d 550 (Mo. App. S.D. July 31, 2015):
Holding:  Where trial court questioned the accuracy of Director’s driving record for Driver and found that it lacked credibility, the appellate court must defer to the trial court’s credibility determination; judgment reinstating Driver’s license is affirmed.

List v. Director of Revenue, 2015 WL 5576343 (Mo. App. S.D. Sept. 22, 2015):
(1) Even though trial court stated that it was continuing an evidentiary hearing to allow the parties to provide written arguments, where the court then apparently mistakenly entered a judgment, the judgment  became final 30 days later and the court lacked authority to set it aside after 30 days; (2) where trial court entered a second judgment more than 30 days later, which the Director then appealed, the appellate court, sua sponte, corrects the excess of authority by the trial court and vacates the second judgment and reinstates the first judgment.
Facts:  Driver filed a petition to review his license revocation.  The court held an evidentiary hearing, and continued the case to allow the parties to submit written arguments.  Shortly after, the court apparently mistakenly entered a judgment for Director.  No after-trial motions were filed.  More than 30 days later, the court apparently recognized its mistake, and reset the case for additional evidence.  After another hearing, the court entered a judgment for Driver.  Director appealed.
Holding:  Although neither party raises the issue, the appellate court must, sua sponte, determine if it has authority to hear the merits of the second judgment.  Under Rule 75.01, trial courts retain control over judgments for 30 days, but once the 30 days expires, the judgments are final unless an authorized after-trial motion was filed.  Here, the court lost authority over the “first” judgment once it became final after 30 days, and the court could not set it aside.  The appellate court has jurisdiction, but cannot consider the merits of the “second” unauthorized judgment.  Appellate court must correct the trial court’s excess of authority.  Second judgment is vacated, and case remanded for reinstatement of first judgment.

Messner v. Director of Revenue, 2015 WL 4463644 (Mo. App. W.D. July 21, 2015):
(1)  Even though a second breath test showed a BAC of .166%, where a prior breath test caused the machine to print an “Invalid Test – Subject Did Not Provide a Valid Sample” evidence ticket and the Director did not introduce any expert evidence as to what action is to be taken after such a reading, the trial court was permitted to find the second breath test result unreliable; (2) even though Sec. 577.026.1 provides that breath tests “to be considered valid...shall be performed according to methods and devices approved by the [DHSS],” the court is not required to find the results of the tests credible; tests performed according to DHSS regulations are admissible, but are not legally required to be found credible.
Facts:  Driver was given a breath test at 2:17 a.m., which printed a ticket that said, “Invalid Test – Subject Did Not Provide a Valid Sample.”  Officer gave Driver a second test at 2:21, which reported a BAC of .166%.  Defense counsel argued that Officer was required to conduct a second 15 minute observation period between the two tests, and failure to do so rendered the tests unreliable.  Defense counsel also argued that Officer did not properly follow the operator’s manual for the Intoxilyzer 5000.  The trial court found the test result unreliable.  Director appealed.
Holding:  Director had the burden of proof and burden of persuasion, but failed to present evidence that Officer’s actions complied with the manual.  The manual is silent as to what corrective action must be taken when an “Invalid Test” message appears.  By contrast, the manual gives detailed steps on what the Officer should do in the event of an “Invalid Sample” message.  Director did not introduce any expert testimony whether another 15 minute observation period was needed for the machine to work properly.  The manual states that an Officer should complete an Operational Checklist for each separate test conducted, but Officer did not do that here.  The checklist contains a 15 minute observation period.  Hence, the trial court’s finding of unreliability is supported by substantial evidence.  Further, even though Officer followed the DHSS regulations, these relate only to admissibility of breath test results, not their reliability.  Director’s argument that a court must accept the results as true is contrary to White v. Director of Revenue, 321 S.W.3d 298 (Mo. banc 2010).  

U.S. v. Harrington, 2014 WL 1509017 (9th Cir. 2014):
Holding:   Due process was violated where Officer failed to correctly inform DWI-Defendant about a law which would subject him to an additional misdemeanor conviction and six-month jail sentence for refusing to submit to a BAC test, regardless of whether he was convicted of the DWI offense.

State ex rel. Montgomery v. Harris, 2014 WL 8513998 (Ariz. 2014):
Holding:  Statute making it illegal to drive with an illegal drug “or its metabolite” in person’s body applied only to metabolites capable of causing impairment, and did not apply to Defendant who drove with non-impairing cannabis metabolite; interpreting statute to apply to non-impairing metabolites would lead to absurd results since it would create criminal liability for metabolites that say in body for long time.

Cain v. People, 2014 WL 2708632 (Colo. 2014):
Holding:  Even though Defendant testified at DWI trial that he had not consumed alcohol, the preliminary breath test results were not admissible to impeach him; the statute about preliminary breath test results provided that such results were not admissible except for determining, outside a jury’s presence, whether an Officer had probable cause to arrest; the statute did not authorize using the results to impeach Defendant’s testimony at trial.

State v. Kuropchak, 2015 WL 1932144 (N.J. 2015):
Holding:  Where trial court in DWI case erroneously admitted breath test results without foundational requirement showing that machine was properly calibrated, and also admitted a report with inadmissible hearsay, these cumulative errors warranted new trial.

State v. Kekolite, 2014 WL 3748299 (S.D. 2014):
Holding:  Even though Defendant (while intoxicated) reached into vehicle through open window to get cigarettes and accidently popped gear shift into neutral, which caused the vehicle to roll away and hit another car, this was not actual physical control of the vehicle to support a DWI conviction; Defendant’s actions did not amount to such control as would enable him to actually operate the vehicle in a usual and ordinary manner.

People v. Covarrubias, 2015 WL 2199332 (Cal. App. 2015):
Holding:  Even though before the instant DWI offense and vehicle crash which caused death, Defendant had been required to attend DWI prevention classes at which victims of DWI crashes spoke, testimony of such victims at the instant, unrelated DWI/death trial was not admissible because not relevant to whether Defendant had the requisite intent in this case for implied malice murder arising out of DWI.



State v. Klembus, 2014 WL 3697685 (Ohio App. 2014):
Holding:  The repeat DWI specification is not rationally related to a legitimate state interest, and thus, violated equal protection; the specification depends solely on a prosecutor’s decision whether to present the issue to the grand jury; thus, repeat offenders may be treated differently from one another.

Sutherland v. State, 2014 WL 1370118 (Tex. App. 2014):
Holding:  Statute which required warrantless blood draw from DWI arrestees with prior DWI offenses without any exigent circumstances violated 4th Amendment.

Weems v. State, 2014 WL 2532299 (Tex. App. 2014):
Holding:  Statutory scheme which deemed prior DWI defendants to have consented to a blood draw in a subsequent DWI case involving an accident violated 4th Amendment’s warrant requirement; statute created an unconstitutional, categorical per se rule for a warrantless search.

State v. Martines, 2014 WL 3611308 (Wash. App. 2014):
Holding:  Even though State lawfully obtained blood sample from Defendant, State needed an independent search warrant that authorized the testing of the sample and the specific types of evidence for which the sample could be tested in DWI case; the warrant to take the blood did not limit Gov’t’s discretion to search only for evidence of alcohol or drugs, making the testing that occurred an unauthorized warrantless search.


Ethics

U.S. v. Jimenez-Bencevi, 97 Crim. L. Rep. 271 (1st Cir. 6/3/15):
Holding:   (1) Even though Defendant charged with death penalty had given an unaccepted proffer to Gov’t in which he said he did the crime, trial court violated Defendant’s immunity agreement by refusing to allow an expert to testify at his trial that surveillance video of the crime scene showed the shooter was taller than Defendant, unless the expert was told that Defendant had confessed during the proffer; a proffer, much less an unaccepted proffer, is not the same as a guilty plea.  (2) Defense counsel was not prevented from presenting expert’s testimony on grounds of ethical rule prohibiting counsel from presenting evidence counsel “knows” to be false, because Defendant had equivocated whether he really did crime, and may have confessed during the proffer to avoid the death penalty.








Evidence

City of Moline Acres v. Brennan, 2015 WL 4930167 (Mo. banc Aug. 18, 2015):
(1) City Ordinance which prohibited vehicle owners from “permitting” their vehicle to be operated at a speed in excess of the speed limit requires that City prove that the owner gave the driver specific permission to do this; it violates due process and shifts burden of proof to create rebuttal presumption that proof of ownership proves consent to unlawful speeding; and (2) City Ordinance system which sent defendants a “notice” that they would be charged in Municipal Court with Ordinance violation unless they paid City an alleged “fine” violated due process because this was a shortcut “around” the judicial system; only courts are authorized to impose “fines” and only after a judicial determination of guilt.
Facts:  City Ordinance prohibited vehicle owners from “permitting” their vehicle to be operated in excess of a speed limit.  Defendant’s car was caught speeding by an automated enforcement camera.  City sent him an alleged Notice of violation that informed him that unless he paid a fine to City, the matter would be referred to Prosecutor for prosecution.  Defendant was ultimately charged with violating Ordinance.  Defendant challenged Ordinance on various grounds.
Holding:  The Ordinance here does not prohibit speeding.  The Court is required to take the Ordinance at “face value.”  What Ordinance prohibits is owners permitting their vehicle from being operated at an unlawful speed.  The identity of the driver is not an element of the offense.  Ordinance requires proof (1) that a vehicle was speeding, (2) that the person charged was the owner of the vehicle, and (3) that the owner gave the driver specific permission to operate the vehicle at an unlawful speed.  City argues that proof of ownership creates a rebuttable presumption of consent to operation and unlawful speeding.  But such a presumption is not constitutionally permissible in either a civil or criminal case.  Even if this Court assumes there is some rational connection between ownership of a vehicle and permission to use that vehicle generally, this does not stretch far enough to allow the fact-finder to infer from ownership the very specific permission to exceed the speed limit that the Ordinance requires.  City can charge the violation, however, if it can state facts in the Notice charging the offense showing probable cause that the owner gave the driver specific permission to use owner’s vehicle for speeding.  But the Notice here did not conform to Rule 37.33 for various reasons.  First, it did not state the name, division and street address of the circuit court.  Second, it did not show any facts to establish probable cause that Defendant violated the Ordinance; instead the blank merely contains the phrase, “Violation of Public Safety on Roadways.”  Third, the Notice fails to tell defendants that they can plead not guilty and appear at trial.  Rule 37.49 creates a process to allow defendants to plead guilty and pay a fine to a “violations bureau.”  But the Notice and Ordinance here do not do that.  Instead, the payment system creates an unauthorized extra-judicial process.  The Ordinance creates a system whereby owners of vehicles are accused of violating the Ordinance in a letter from police, and then told that by paying money to the City, charges will not be filed in the first place.  “When a ‘fine’ is paid to a court, the court must report the conviction and distribute the proceeds according to law.  When money is paid directly to the City in order to keep from being charged … that payment is in no sense a ‘fine’ and is not subject to [judicial] oversight and reporting.”  The power to inflict punishment requires a judicial determination that a law has been violated.  Before there can be such judicial determination, due process requires City prove guilt beyond a reasonable doubt.  These two principles prevent City from threatening prosecution as a means of forcing a person to pay City with no due process and no proof of guilt.  Under Rule 37.33, it is improper for any notice to demand payment of money.  The only exception is for notices that are subject to a “violation bureau.”  The system here is an unauthorized one that is a shortcut “around” the judicial system and its protections for the accused.  As a result, both Ordinance and the Notice are invalid.  Judgment dismissing charge affirmed.
Concurring opinion (Draper, Stith, Teitleman, JJ.):  When confronting matters of public safety, courts should skeptically scrutinize manufactured legal fictions that may obscure the actual danger confronted.  Prior cases have held that traffic ordinances cannot be a tax ordinance in the guise of an ordinance enacted under the police power.  It is for the court to determine whether the primary purpose of the ordinance is regulation under the police power or revenue under the tax power.  Ordinance comes across as a mechanism for generating City revenue, not as public safety measure.  This Court should be cognizant of the times in which these ordinances are being enforced in light of recent criticism of St. Louis County municipalities, which have used traffic violations and the revenue they generate to enrich their coffers to the financial detriment of the citizens they are ostensibly protecting.

Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.

U.S. v. Jimenez-Bencevi, 97 Crim. L. Rep. 271 (1st Cir. 6/3/15):
Holding:   (1) Even though Defendant charged with death penalty had given an unaccepted proffer to Gov’t in which he said he did the crime, trial court violated Defendant’s immunity agreement by refusing to allow an expert to testify at his trial that surveillance video of the crime scene showed the shooter was taller than Defendant, unless the expert was told that Defendant had confessed during the proffer; a proffer, much less an unaccepted proffer, is not the same as a guilty plea.  (2) Defense counsel was not prevented from presenting expert’s testimony on grounds of ethical rule prohibiting counsel from presenting evidence counsel “knows” to be false, because Defendant had equivocated whether he really did crime, and may have confessed during the proffer to avoid the death penalty.

U.S. v. Caldwell, 2014 WL 3674684 (3d Cir. 2014):
Holding:  In prosecution for felon-in-possession of firearms, evidence of Defendant’s prior possession of firearms was not relevant because knowledge is not an issue in the offense; evidence of the prior possession was nothing more than inadmissible propensity evidence.

U.S. v. Aranda-Diaz, 2014 WL 3563222 (D.N.M. 2014):
Holding:  In drug prosecution, Defendant’s statement that he was a gang member was more prejudicial than probative; statement would lead jury to convict based on gang membership, rather than on evidence of whether he committed the charged drug transaction.
Cain v. People, 2014 WL 2708632 (Colo. 2014):
Holding:  Even though Defendant testified at DWI trial that he had not consumed alcohol, the preliminary breath test results were not admissible to impeach him; the statute about preliminary breath test results provided that such results were not admissible except for determining, outside a jury’s presence, whether an Officer had probable cause to arrest; the statute did not authorize using the results to impeach Defendant’s testimony at trial.

Noorwood v. State, 2014 WL 2881152 (Del. 2014):
Holding:  Defendant should have been permitted to present evidence that another person and the same two co-defendants committed a prior armed robbery at the same store that Defendant was accused of robbing; this was admissible to show that Defendant was not the “third person” in the instant, charged robbery. 

State v. Nofoa, 2015 WL 1648150 (Haw. 2015):
Holding:  Even though defense counsel may have opened door in closing to why victim was not available, trial court abused discretion by instructing prosecutor to inform jury in closing of fact that victim of kidnapping and terroristic threats was dead, when this fact was not in evidence; court had previously told jury not to speculate why victim did not testify.

State v. Greene, 2014 WL 3377251 (Kan. 2014):
Holding:  Where Defendant ultimately did not present an alibi defense at trial, evidence and statements made in the pretrial alibi notice were not admissible by the State, because this shifted burden to defense and was a comment on defense’s failure to call witnesses.

Com. v. Brescia, 29 N.E.3d 837 (Mass. 2015):
Holding:  Defendant entitled to new trial where he suffered a stroke between first and second day of his testimony, and Prosecutor used his apparent lack of memory to attack his credibility.

People v. Bynum, 2014 WL 3397199 (Mich. 2014):
Holding:  State “gang expert’s” testimony describing what he saw in surveillance video as Defendant and other gang members looking for a reason to be violent and getting ready to shoot someone was inadmissible bad character evidence.

State v. Bustos, 2015 WL 1452894 (Minn. 2015):
Holding:  Trial court erred in prohibiting defense counsel from arguing that State failed to prove prior domestic abuse beyond a reasonable doubt, and then giving jury instruction that domestic abuse included the prior acts.

Richardson v. State, 2014 WL 2994439 (Miss. 2014):
Holding:  Victim’s violent prior bad acts and criminal history were admissible to show Defendant’s statement of mind where Defendant claimed self-defense to murder.


State v. Kuropchak, 2015 WL 1932144 (N.J. 2015):
Holding:  Where trial court in DWI case erroneously admitted breath test results without foundational requirement showing that machine was properly calibrated, and also admitted a report with inadmissible hearsay, these cumulative errors warranted new trial.

State v. Hembree, 770 S.E.2d 77 (N.C. 2015):
Holding:  Even though evidence of an uncharged killing appeared to be part of a common scheme or plan with charged killing, the probative value of the evidence was outweighed by its prejudice and would create risk that jury would convict based on the uncharged crime, rather than the evidence before it.

Gardner v. Com., 2014 WL 2534837 (Va. 2014):
Holding:  Where Defendant was charged with child sex offenses, trial court erred in excluding character evidence of his reputation for being a good caretaker of children and not being sexually assaultive or abusive toward them; character evidence was not limited to reputation for truth and veracity; also, Defendant was not required to prove that his character witnesses had discussed his reputation before the charged incident.

State v. Franklin, 2014 WL 18479819 (Wash. 2014):
Holding:  Where Defendant was charged with cyberstalking for sending emails to ex-girlfriend, court erred in excluding Defendant’s evidence that another woman with whom he had a romantic relationship was the one who sent the emails; this denied him his right to present a defense.

State v. Angle, 2014 WL 2560999 (W.Va. 2014):
Holding:  Evidence of “other bad acts” of Defendant were not admissible because not proven by preponderance of evidence; the “other bad acts” consisted of charged (but not yet convicted) sexual assaults of two victims which happened at a party in a neighborhood where Defendant lived, Defendant said any sexual contact with one of the victims was consensual, and Defendant denied having any contact with the other victim.

People v. Jandres, 2014 WL 2086569 (Cal. App. 2014):
Holding:  In prosecution for forcible rape and kidnapping of an 18-year old, trial court abused its discretion in admitting propensity evidence under statute authorizing it, where prior incident was an attempted kidnapping of a 11-year old child where Defendant put his finger in child’s mouth; the prior incident was too different from the instant offense to support an inference that Defendant was predisposed to rape an 18-year-old, and any probative value was outweighed by the inflammatory nature of the prior offense.

People v. Covarrubias, 2015 WL 2199332 (Cal. App. 2015):
Holding:  Even though before the instant DWI offense and vehicle crash which caused death, Defendant had been required to attend DWI prevention classes at which victims of DWI crashes spoke, testimony of such victims at the instant, unrelated DWI/death trial was not admissible because not relevant to whether Defendant had the requisite intent in this case for implied malice murder arising out of DWI.


State v. Wright, 2014 WL 3906470 (Conn. App. 2014):
Holding:  Defendant was denied a fair trial where court limited his cross-examination of Officers to what they actually investigated in Defendant’s case; Defendant sought to examine Officers about what they did not do in investigating case to show inadequate police investigation.

Jones v. State, 2014 WL 2925050 (Md. App. 2014):
Holding:  Witness’ prior conviction for attempted murder was not admissible to impeach him, as such conviction was not relevant to credibility, honesty or veracity.

Napoleon v. Green, 2014 WL 3585847 (Ohio App. 2014):
Holding:  There was no foundation for Officer to testify that based on his “training and experience,” he knew Defendant’s truck weighed more than 10,000 pounds; there was no testimony as to what training or experience Officer had.

State v. Larkin, 2013 WL 1281858 (Tenn. App. 2013):
Holding:  Test for determining whether an expert originally hired by defense would later be permitted to testify for the State in the case was whether an ordinary person knowledgeable of all relevant facts would conclude that allowing the expert to switch sides posed a substantial risk of disservice to the public interest and/or defendant’s fundamental right to a fair trial.

State v. Rainey, 2014 WL 2013362 (Wash. App. 2014):
Holding:  A witness’ assertion of 5th Amendment privilege against self-incrimination must generally be asserted only on the witness stand in open court.

State v. Nunez, 2014 WL 2573988 (N.J. Super. Ct. App. 2014):
Holding:  Defendant’s right to counsel was violated where State was allowed to call defense investigator to testify about statements made by a witness; right to counsel includes the right to thoroughly investigate case; having to risk the State’s introduction of results of defense investigation denies effective assistance of counsel.


Evidentiary Hearing (Rules 24.035 and 29.15)

Hayes v. State, 466 S.W.3d 39 (Mo. App. E.D. July 21, 2015):
Holding:  Even though Movant said at his guilty plea that he had not been “promised” anything in exchange for his plea and even though the court explained the range of punishment and the plea agreement, Movant’s claim that counsel was ineffective for affirmatively misadvising him that he would serve only a short time in prison (when he was subject to 85% rule) was not refuted by the record, and warranted an evidentiary hearing.  A Movant’s testimony that no “promises” have been made does not refute an allegation of affirmative misadvice, since an attorney’s advice is not the same as a “promise.”

Roberts v. State, 2015 WL 5823368 (Mo. App. E.D. Oct. 6, 2015):
Holding:  To avoid mere conclusions, Movant alleging ineffective assistance of appellate counsel must plead why appellate counsel failed to appeal an issue.

Franco v. U.S., 2014 WL 3882545 (8th Cir. 2014):
Holding:  Defendant was entitled to evidentiary hearing on claim that counsel was ineffective in failing to file notice of appeal; Defendant’s affidavit claimed he asked counsel to file notice, and counsel’s affidavit said he could not recall if Defendant requested this, but if Defendant had, he would have filed one.

Abercrombie v. State, 2014 WL 2678413 (Ala. App. 2014):
Holding:  Petitioner was entitled to evidentiary hearing on claim that counsel was ineffective in erroneously advising him that the plea court had discretion to deviate from Habitual Felony Offender Act and sentence him to something less than required by the Act.


Experts

U.S. v. Johnsted, 2013 WL 8812584 (W.D. Wisc. 2013):
Holding:  Science of handwriting analysis was not reliable when applied to writings that were printed by hand.

People v. Inoa, 97 Crim. L. Rep. 300 (N.Y. 6/10/15):
Holding:  Police Officers cannot testify as “experts” on the meaning of certain words in wiretap recordings when their opinions are based on their experience in the investigation, rather than some more general expertise, because this invades province of jurors to determine what slang words mean, and jurors are competent to decide such matters themselves.

People v. Grant, 2015 WL 1248044 (Ill. App. 2015):
Holding:  Defendant’s due process rights were violated in SVP proceeding by court appointment of expert of State’s choice and denial of expert of Defendant’s choice; the SVP Act did not contemplate an expert of State’s choosing.

State v. Shalash, 2014 WL 2732700 (Ohio App. 2014):
Holding:  A Daubert hearing was required to determine scientific reliability of visual assessment/comparison method State’s expert used to identify substances as controlled substance analogues.

State v. Larkin, 2013 WL 1281858 (Tenn. App. 2013):
Holding:  Test for determining whether an expert originally hired by defense would later be permitted to testify for the State in the case was whether an ordinary person knowledgeable of all relevant facts would conclude that allowing the expert to switch sides posed a substantial risk of disservice to the public interest and/or defendant’s fundamental right to a fair trial.

Ex Post Facto

Price v. Warden, 2015 WL 2208422 (5th Cir. 2015):
Holding:  The principle that a good-time forfeiture law, enacted after Petitioner’s sentencing, is retrospective, even if forfeiture is triggered by post-enactment conduct, is clearly established, and Petitioner is entitled to habeas relief.


Expungement

Doe v. Missouri State Highway Patrol Criminal Records Repository, 2015 WL 4911851 (Mo. App. E.D. Aug. 18, 2015):
(1) A Petitioner seeking to expunge an arrest record under Sec. 610.122.1 need not produce “new evidence” of innocence to have his record expunged; (2) where Petitioner was arrested for third-degree assault for allegedly shooting an air gun out of a car, but Petitioner testified at his expungement hearing that his brother shot the gun without Petitioner’s knowledge, the trial court properly found that this proved that that the arrest was based on false information, and there was no probable cause to believe Petitioner committed the offense, even though Petitioner pleaded guilty to an amended charge of illegal parking.
Facts:  Petitioner was arrested and charged with third-degree assault for allegedly shooting an air gun out of a car at a pedestrian.  He pleaded guilty to an amended charge of illegal parking.  He then sought to expunge his arrest record.  At the expungement hearing, he testified that his brother shot the gun without his knowledge.  The court expunged the arrest record.  The State appealed.
Holding:  Under 610.122.1, an arrest record may be expunged if the court finds (1) the arrest was based on false information, (2) there was no probable cause, at the time of the expungement action, to believe petitioner committed the offense, (3) no charges will be pursued as a result of the arrest, and (4) the petitioner did not receive an SIS for the offense or related offenses.  The State contends that the statute requires a petitioner to present “new evidence” of innocence, similar to what must be done in a habeas corpus action.  However, the statute does not require this.  Here, Petitioner’s testimony established his actual innocence.  The State presented no evidence to contradict Petitioner’s testimony that his brother committed the offense.  Petitioner’s testimony also proved that there was no probable cause, at the time of the expungement hearing, to believe Petitioner committed the offense.  

Stallworth v. State, 2015 WL 1737300 (Miss. 2015):
Holding:  Where Defendant’s foreign-state sex conviction had been expunged, he was no longer required to register as sex offender.





Factual Basis

U.S. v. Spear, 2014 WL 2523694 and 2014 WL 2526120 (9th Cir. 2014):
Holding:  Even though Defendant waived right to appeal bargained-for sentence, this agreement did not bar him from appealing if there was a sufficient factual basis for his plea.

Guilty Plea


U.S. v. Chavful, 2015 WL 1283671 (5th Cir. 2015):
Holding:  Where Gov’t breached plea agreement that prohibited it from using information provided by Defendant against him, Defendant was entitled to resentencing before a different judge.

U.S. v. Batamula, 97 Crim. L. Rep. 267 (5th Cir. 6/2/15):
Holding:  Even though guilty plea judge said Defendant was likely to be deported, counsel can still be deemed ineffective and Defendant prejudiced by counsel’s failure to give immigration consequence warnings prior to plea; Defendant is entitled to advice about immigration prior to deciding whether to plead guilty.

U.S. v. Symington, 2015 WL 1323149 (11th Cir. 2015):
Holding:  Defendant was entitled to withdraw his guilty plea where his plea agreement called for a sentence that was legally unauthorized under ACCA.

Barlow v. Commissioner of Correction, 2014 WL 2472145 (Conn. 2014):
Holding:  Counsel was ineffective in conveying only the fact of a plea offer to Defendant without any advice on whether the offer was a good one or not in the context of the facts of the case; counsel had professional obligation to advise about the merits of a plea offer vs. a trial; Defendant passed up 9 year offer, and got 35 years at trial.

Ponce v. State, 2014 WL 2535244 (Ind. 2014):
Holding:  Defendant’s guilty plea was not knowing and voluntary where he did not speak English and the plea colloquy was not communicated in a language he understood.

Kubrom v. State, 2015 WL 1414004 (Minn. App. 2015):
Holding:  Where Defendant pleaded guilty to a definite-term sentence as part of a plea agreement, amendment of the sentence to include a five-year mandatory conditional-release term violated plea agreement by extending his total prison exposure, and allowed Defendant to withdraw his plea.




State v. Trammell, 2014 WL 3565667 (N.M. App. 2014):
Holding:  State caselaw rule that a defendant must be advised by counsel that he will have to register as a sex offender was not a “new rule,” and therefore, was retroactive.

State v. Smullen, 2014 WL l3970238 (N.J. Super. Ct. App. 2014):
Holding:  Plea counsel was ineffective in failing to inform sex Defendant that he would be subject to lifetime supervision.

Immigration


Amos v. Lynch, 97 Crim. L. Rep. 293 (4th Cir. 6/10/15):
Holding:  A noncitizen’s Maryland conviction for “causing abuse” of child does not equate to federal crime of “sexual abuse of minor,” 8 USC 1101(a)(43)(a), for purposes of deportation of aliens who commit certain felonies; the state law allowed conviction if a defendant failed to act to stop child abuse, while the federal crime required some “affirmative act.”

U.S. v. Batamula, 97 Crim. L. Rep. 267 (5th Cir. 6/2/15):
Holding:  Even though guilty plea judge said Defendant was likely to be deported, counsel can still be deemed ineffective and Defendant prejudiced by counsel’s failure to give immigration consequence warnings prior to plea; Defendant is entitled to advice about immigration prior to deciding whether to plead guilty.

Ramirez v. State, 2014 WL 2773025 (N.M. 2014):
Holding:  Padillia is retroactive as a matter of state law, since New Mexico had required attorneys to advise of immigration consequences as a matter of state law anyway.  (U.S. Supreme Court has held that Padillia is not retroactive as a matter of federal law).

Indictment & Information

U.S. v. Blevins, 2014 WL 2711159 (5th Cir. 2014):
Holding:  Even though Gov’t had filed information about a prior conviction as part of a first indictment, where that indictment was dismissed, the Gov’t was required to file the prior conviction information again as part of the second indictment in order for it to be effective.

Ineffective Assistance of Counsel

Lee v. Clarke, 2015 WL 1275344 (4th Cir. 2015):
Holding:  Counsel ineffective in failing to request heat of passion instruction in second degree murder trial; such instruction was only chance for Defendant to be found guilty of manslaughter. 


Gunner v. Welch, 2014 WL 1491860 (6th Cir. 2014):
Holding:  Direct appeal counsel was ineffective in failing to advise Defendant/Petitioner of the time limits for seeking state postconviction relief, even though direct appeal counsel had no obligation to represent Defendant in the postconviction action; thus, “cause” was established in federal habeas for the procedural default regarding a claim of ineffective assistance of trial counsel.

U.S. v. Batamula, 97 Crim. L. Rep. 267 (5th Cir. 6/2/15):
Holding:  Even though guilty plea judge said Defendant was likely to be deported, counsel can still be deemed ineffective and Defendant prejudiced by counsel’s failure to give immigration consequence warnings prior to plea; Defendant is entitled to advice about immigration prior to deciding whether to plead guilty.

Franco v. U.S., 2014 WL 3882545 (8th Cir. 2014):
Holding:  Defendant was entitled to evidentiary hearing on claim that counsel was ineffective in failing to file notice of appeal; Defendant’s affidavit claimed he asked counsel to file notice, and counsel’s affidavit said he could not recall if Defendant requested this, but if Defendant had, he would have filed one.

Zapata v. Vasquez, 97 Crim. L. Rep. 333 (9th Cir. 6/9/15):
Holding:   (1)  Habeas relief granted for ineffective assistance of counsel for failure to object when Prosecutor, in closing argument and without any support in the evidence, made up words that Defendant allegedly said to Victim before killing Vicitm; not only was there no evidentiary support that Defendant said these words, but the words were inflammatory because they included a racial slur against Victim.  (2)  State court’s conclusion that it was “conceivable” that defense counsel had a strategic reason for failing to object was objectively unreasonable.

Roberts v. Howton, 2014 WL 1400201 (D. Or. 2014):
Holding:  Counsel was ineffective in advising Defendant to plead guilty based on prosecutor’s claim that there was evidence “pinpointing” Defendant’s location near the crime scene, where counsel failed to review this purported evidence or consult with an expert about it.

Barlow v. Commissioner of Correction, 2014 WL 2472145 (Conn. 2014):
Holding:  Counsel was ineffective in conveying only the fact of a plea offer to Defendant without any advice on whether the offer was a good one or not in the context of the facts of the case; counsel had professional obligation to advise about the merits of a plea offer vs. a trial; Defendant passed up 9 year offer, and got 35 years at trial.

Ramirez v. State, 2014 WL 2773025 (N.M. 2014):
Holding:  Padillia is retroactive as a matter of state law, since New Mexico had required attorneys to advise of immigration consequences as a matter of state law anyway.  (U.S. Supreme Court has held that Padillia is not retroactive as a matter of federal law).


Weik v. State, 2014 WL 3610954 (S.C. 2014):
Holding:  Even though counsel presented psychological testimony in capital penalty phase about Defendant’s mental illness, counsel was ineffective in failing to present even a skeletal version of Defendant’s social history of chaotic upbringing and dysfunctional family.

State v. Ziegler, 2014 WL 1744098 (Ala. App. 2014):
Holding:  Counsel was ineffective in failing to formally move to withdraw from a capital case or take any action for 8 months, where counsel mistakenly believed another counsel had assumed representation for case; even if counsel believed another counsel had assumed representation, he still had obligation to formally withdraw; Defendant was prejudiced because he lost opportunity to dissuade prosecutor from seeking death.

Abercrombie v. State, 2014 WL 2678413 (Ala. App. 2014):
Holding:  Petitioner was entitled to evidentiary hearing on claim that counsel was ineffective in erroneously advising him that the plea court had discretion to deviate from Habitual Felony Offender Act and sentence him to something less than required by the Act.


Harris v. Superior Court, 2014 WL l653133 (Cal. App. 2014):
Holding:  Counsel was ineffective and had conflict of interest where counsel himself was being prosecuted on a separate felony charge by the same Prosecutor’s Office that was prosecuting Defendant.

People v. Rivera, 2014 WL 2535946 (Cal. App. 2014):
Holding:   Where defense counsel admitted that he failed to file a timely notice of appeal due to a mistaken belief about the law and filed a motion to appeal late, appellate court would treat the motion as a habeas petition and grant it; judicial economy was best served by avoiding the cumbersome habeas process to allow counsel to be found ineffective for failing to appeal.

People v. Jian Long Shi, 2014 WL 1344412 (N.Y. App. 2014):
Holding:  Counsel was ineffective in failing to move for pretrial hearing to determine if probative value of Defendant’s prior bad acts outweighed their prejudicial effect.

State v. Maynard, 97 Crim. L. Rep. 236 (Wash. 5/28/15):
Holding:  Where Juvenile’s defense counsel failed to accept a plea offer before Defendant turned 18, Defendant should be allowed to take advantage of the original plea offer; remedy is to put Defendant back in same position he would have been before the juvenile jurisdiction expired. 

State v. Smullen, 2014 WL l3970238 (N.J. Super. Ct. App. 2014):
Holding:  Plea counsel was ineffective in failing to inform sex Defendant that he would be subject to lifetime supervision.


Interrogation – Miranda – Self-Incrimination – Suppress Statements

Jackson v. Conway, 2014 WL 3953234 (2d Cir. 2014):
Holding:  Child protection caseworker’s interview of Defendant required Miranda warnings, where caseworker knew Defendant had been arrested and was in police custody for the child sexual abuse she was investigating.

U.S. v. Faux, 2015 WL 1347041 (D. Conn. 2015):
Holding:  Defendant was in custody for Miranda purposes where armed officers executed a search warrant at her home, officers physically separated from her husband, she was not permitted to move freely about the house, and was not told she was free to leave or could refuse to respond to questions.

Broom v. U.S., 97 Crim. L. Rep. 325 (D.C. 6/18/15):
Holding:  Even though Defendant and companion were told by police that they were not under arrest and were being handcuffed for their own safety while police searched for a gun at their residence, where (1) police also told them that if they found a gun they would be arrested and companion’s child sent to protective services, and (2) companion then begged Defendant to say where the gun was, Defendant was “in custody” for Miranda purposes; Officers should have reasonably known that their statement about taking away companion’s child was highly coercive; further, a reasonable person in Defendant’s shoes would have known that Defendant was not speaking at companion’s own initiative, but because of Officers’ coercive statement to her.  

State v. Plouffe, 2014 WL 3429595 (Mont. 2014):
Holding:  Right against self-incrimination prohibited State from using confidential interviews of Defendant’s drug court treatment program in later prosecution for drug crime; Defendant was not free to admit, deny or refuse to answer questions in drug court because this would have resulted in him being terminated.

People v. Carter, 2015 WL 1660977 (Colo. App. 2015):
Holding:  Advising Defendant before interrogation only that he “had a right to an attorney” did not satisfy Miranda, because without a temporal element, this could be construed as meaning an attorney only after questioning or during trial.

State v. Topps, 2014 WL 3730009 (Fla. App. 2014):
Holding:  Even though after arrest Defendant made an incriminating statement to emergency room doctor in the presence of an Officer, the statement was inadmissible at trial; Officer’s presence was necessary for security and did not defeat the doctor-patient privilege; Defendant’s statement was necessary for diagnosis and treatment and explained why he was at the emergency room.




State v. Cruz, 2015 WL 2236982 (Tex. App. 2015):
Holding:  Where Texas authorities went to Illinois to question Defendant about a Texas murder investigation after Defendant’s unrelated arrest in Illinois, the questioning about his name, address and phone number was not reasonably related to administrative purposes to fall within the “booking” exception to Miranda, especially because Defendant had already been booked by Illinois authorities.

State v. I.B., 2015 WL 1944974 (Wash. App. 2015):
Holding:  Where Defendant shook his head in the negative after police asked him if he wanted to talk, this was an unequivocal assertion of right to remain silent.

Joinder/Severance

State v. Carr, 2014 WL 3681049 (Kan. 2014):
Holding:  Trial court’s refusal to sever joint penalty phase of capital trial so that Defendant and co-Defendant could have their penalties decided separately was not harmless; joint trial rendered jury unable to consider how aggravating evidence and mitigating evidence applied to each defendant separately.


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

State ex rel. Stockman v. Frawley, 2015 WL 5432480 (Mo. App. E.D. Sept. 15, 2015):
Even though Judge heard some preliminary, non-contested motions, these did not constitute a “trial” for purposes of Rule 51.05(b) on automatic change of judge, so Defendant could still seek change; and (2) even though Defendant’s change-of-judge motion did not contain a hearing date for the motion, where the motion was served on all parties, this non-conformity with the Rule was not substantial and the motion must be granted.  
Facts:  In divorce action, Defendant filed motion for change of judge under Rule 51.05.  Trial judge denied motion on grounds that judge had already decided certain non-contested motions, and that the change-of-judge motion did not specify a hearing date.  Defendant filed for writ of prohibition.
Holding:  The 51.05 motion was timely because was filed within 60 days from service of process or 30 days from designation of the trial judge, which ever time is longer.  The Rule also says that if designation of the trial judge occurs less than 30 days before trial (as here), the motion must be filed before any appearance before the judge.  Here, Judge ruled on some preliminary, non-contested motions.  If that hearing constituted a “trial” under the Rule, then having appeared at it precluded Defendant from seeking change of judge thereafter.  A “trial” under the Rule means a full trial on the merits.  Where the matter before the court is not contested and the court settles no issue in dispute, its order cannot be considered a trial on the merits.  Thus, the preliminary matters here were not a “trial.”  Rule 51.05(c) requires a party to serve notice of the time when the motion will be presented to the court.   The purpose of this requirement is to allow an opposing party to contest the motion.  Here, Defendant’s failure to serve such notice is not fatal because the motion was served on the opposing party and a hearing was held at which the opposing party could contest the motion.  The lack of notice is, thus, not a sufficient basis to deny the change of judge.  Writ granted.

Butler v. State, 2014 WL 2881151 (Del. 2014):
Holding:  Defendant was goaded by judicial impropriety into seeking mistrial after jury was sworn, so that double jeopardy barred retrial; here, after jury was sworn, a new judge took over the trial; the new judge engaged in improper behavior such as demanding that portions of trial be off the record, pressuring both parties to reach a plea agreement, reopening voir dire over both parties’ objection to change the jurors selected, putting unusual scheduling limitations on the trial, and denying defense counsel an opportunity to consult with her office about what to do.

State v. Terry, 2014 WL 2772899 (Wash. App. 2014):
Holding:  Where the trial court allowed jurors to ask questions (through the judge) during trial, trial court violated Defendant’s due process rights by asking a question submitted by a juror that was an indirect comment on Defendant’s right to post-arrest silence; question asked whether Defendant ever asked Officer why he was being arrested, and Prosecutor argued in closing that Defendant’s failure to ask was probative of guilt.

Jury Instructions


State v. Roberts, 2015 WL 4627393  (Mo. banc Aug. 4, 2015):
Third-degree domestic assault is a “nested” lesser-included offense of second-degree domestic assault because it is impossible to commit second-degree domestic assault with “knowingly” as its mental state, without also committing third-degree domestic assault with “recklessness” as its mental state; these different mental states are differential elements on with the State bears the burden of proof, and a Defendant is always entitled to a lesser-included offense instruction for such “nested” lesser offenses without having to introduce affirmative evidence of “cast doubt” over the State’s evidence in any way.
Facts:  Defendant was convicted of second-degree domestic assault stemming from a fight between Defendant and a household member, where Defendant hit Victim with a shower rod and hammer.  He requested a lesser-included instruction on third-degree domestic assault, which was refused.
Holding:  Sec. 556.046.3 provides that a court must instruct with respect to an offense if there is a basis in the evidence for acquitting the defendant of the higher included offense and convicting of the lesser offense.  Since a jury can always disbelieve the State’s evidence, there is always a basis for acquitting of the higher offense.  The issue here is whether there was a basis for convicting of the lesser.  A “nested” lesser offense consists of a subset of the elements of the greater, so that it is impossible to commit the greater without necessarily committing the lesser.  Second-degree domestic assault has a mental state of “knowingly” causing injury to a household member.  Third-degree domestic assault has a mental state of “recklessly causing” such injury.  Sec. 562.021.4 provides that when recklessness suffices to establish a culpable mental state, it is also established if a person acts knowingly.  Therefore, proof that Defendant acted “knowingly” to cause injury necessarily means there was also a basis to convict of acting “recklessly.”  Thus, Defendant was entitled to the lesser.  The State claims Defendant’s conduct was practically certain to cause injury and, thus, can only support an inference of “knowingly” causing injury.  But such an argument is foreclosed by 562.021.4, where the Legislature provided that “knowing” conduct also establishes “reckless” conduct.  Reversed and remanded for new trial.

State v. Randle, 2015 WL 4627381 (Mo. banc Aug. 4, 2015):
Third-degree assault is a “nested” lesser-included offense of second-degree assault because it is impossible to commit second-degree assault with “knowingly” as its mental state, without also committing third-degree assault with “recklessness” as its mental state; these different mental states are differential elements on which the State bears the burden of proof, and a Defendant is always entitled to a lesser-included offense instruction for such “nested” lesser offenses without having to introduce affirmative evidence or “cast doubt” on the State’s evidence in any way.
Facts:  Defendant was convicted of second-degree assault for repeatedly hitting a person over the head with a bottle.  He requested a lesser-included offense instruction for third-degree assault, which was refused.
Holding:  Sec. 556.046.3 provides that a court must instruct with respect to an offense if there is a basis in the evidence for acquitting the defendant of the higher included offense and convicting of the lesser offense.  Since a jury can always disbelieve the State’s evidence, there is always a basis for acquitting of the higher offense.  The issue here is whether there was a basis for convicting of the lesser.  A “nested” lesser offense consists of a subset of the elements of the greater, so that it is impossible to commit the greater without necessarily committing the lesser.  Second-degree assault has a mental state of “knowingly” causing injury.  Third-degree assault has a mental state of “recklessly causing” injury.  Sec. 562.021.4 provides that when recklessness suffices to establish a culpable mental state, it is also established if a person acts knowingly.  Therefore, proof that Defendant acted “knowingly” to cause injury necessarily means there was also a basis to convict of acting “recklessly.”  Thus, Defendant was entitled to the lesser.  The State claims Defendant’s conduct was practically certain to cause injury and, thus, can only support an inference of “knowingly” causing injury.  But such an argument is foreclosed by 562.021.4, where the Legislature provided that “knowing” conduct also establishes “reckless” conduct.  Reversed and remanded for new trial.

State v. Meine, 2015 WL 5135420 (Mo. App. E.D. Sept. 1, 2015):
Holding:   (1)  Since second-degree involuntary manslaughter (negligently causing death) is a “nested” lesser-included offense of first-degree murder (knowingly causing death with deliberation), trial court erred in not giving requested second-degree involuntary instruction; but where court gave instructions for the “nested” lessers of second degree murder (knowingly causing death) and first-degree involuntary manslaughter (recklessly causing death) and jury convicted of first-degree murder, Defendant was not prejudiced since the failure to give a different lesser is not prejudicial when instructions for one lesser were given and Defendant was found guilty of the greater; and (2) even though defense counsel stated “no objection” when photographs of weapons unrelated to the offense were introduced, where the trial court had granted counsel a continuing objection to this evidence moments earlier, the subsequent statement of “no objection” reasonably meant “no other objection than the continuing one,” and the issue was not waived for appeal (but was not winning on the merits).

State v. Davis, 2015 WL 5232355 (Mo. App. E.D. Sept. 8, 2015):
Holding:  (1) Second-degree assault based on sudden passion is a lesser-included offense of first-degree assault, but it is not a “nested” lesser, because it is not a subset of the elements of first-degree assault and it is not “impossible to commit” first-degree assault (knowingly causing serious injury) without necessarily committing the lower offense; also, second-degree assault includes an additional element not present in the greater offense, i.e, sudden passion arising from adequate cause.  (2) To obtain second-degree assault instruction based on sudden passion, Defendant has burden of injecting issue of sudden passion and there must be evidence supporting it.  (3) Sudden passion must arise from another person’s provocation.  (4) Trial court did not err in refusing to give second-degree assault instruction where Defendant’s sudden passion arose from voluntary ingestion of illegal drugs, not from another person’s provocation.

State v. Johnson, 2015 WL 5572073 (Mo. App. E.D. Sept. 22, 2015):
In trial for first-degree assault for purposely causing serious physical injury, Defendant was entitled to instruction on second-degree assault for recklessly causing such injury, because the jury was not required to believe the State’s evidence and could believe Defendant’s evidence that he did not intend to cause serious physical injury to victim.
Facts:  Defendant, after a heated argument with a school official, returned to school the next day and shot the official.  Defendant testified he didn’t intend to shoot the official, and didn’t look when he shot him.  The trial court refused an instruction for second-degree assault.  Defendant was convicted of first-degree assault.  
Holding:  There was a basis to acquit of first-degree assault because the jury was not required to believe the State’s evidence.  The jury could have believed Defendant’s testimony.  There was a basis to convict of the lesser-included offense.  The only difference between the two offenses was the mental state.  Sec. 562.021.4 provides that when recklessness suffices to establish a mental state, it is also established if a person acts purposely or knowingly.  Thus, trial court was required to give the second-degree assault instruction.

State v. Stewart, 2015 WL 4985316 (Mo. App. S.D. Aug. 20, 2015):
Second-degree endangering welfare of child is a nested lesser-included offense of first-degree endangering welfare of child since it is composed of a subset of elements of the greater, and it is impossible to commit the greater without committing the lesser; thus, Defendant was entitled to lesser-included instruction on it.
Facts:  Defendant shot a gun in the direction of two children.  He was convicted of first-degree endangering welfare of child.  The court refused an instruction on second-degree endangering welfare of child.
Holding:  Second-degree endangering is a “nested” lesser-included offense of first-degree endangering because it is impossible to commit the greater without necessarily committing the lesser.  A defendant is entitled upon request to an instruction on a “nested” lesser, and does not have to introduce affirmative evidence or “cast doubt” on the State’s evidence.  The differential element between the two offenses is the mental state.  First-degree endangering provides a “knowing” mental state, whereby second-degree endangering provides for a mental state of “criminal negligence.”  Sec. 562.021 states that “knowingly” includes “recklessly” and “criminal negligence.”  Thus, proof that Defendant knowingly created a substantial risk of harm to the child necessarily means there was also a basis for jury to convict because Defendant did this with criminal negligence.  ACA conviction based on first-degree endangering also reversed.  Remanded for new trial.

State v. Jensen, 2015 WL 5076702 (Mo. App. S.D. Aug. 27, 2015):
(1)  Defendant in first degree murder trial was entitled to instruction on involuntary manslaughter because it is a “nested” lesser-included offense in that it is composed of a subset of the elements of first degree murder, and (2) even though the jury convicted of second degree murder and rejected a voluntary manslaughter verdict, reversal for failure to give involuntary manslaughter was still required since second-degree murder vs. voluntary manslaughter tested “sudden passion” but involuntary manslaughter would have tested a “knowing” vs. “reckless” mental state; court questions whether general rule that failure to give a different lesser instruction is not erroneous or prejudicial when one lesser is given and the Defendant is found guilty of the greater remains viable in light of newer cases mandating lesser instructions for nested offenses.
Facts:  Defendant was tried for first degree murder.  The jury was instructed on second degree murder and voluntary manslaughter.  The court refused to instruction on involuntary manslaughter.  After conviction for second degree murder, Defendant appealed.
Holding:  Involuntary manslaughter is a “nested” lesser-included offense of first degree murder because it consists of a subset of the elements of the greater, so it is impossible to commit the greater without necessarily committing the lesser.  A defendant, upon proper request, is entitled to instruction on a “nested” lesser, and does not have to introduce any affirmative evidence or “cast doubt” on the State’s evidence.  Second degree murder tests whether Defendant acted “knowingly.”  Involuntary manslaughter tests whether Defendant acted “recklessly.”  These different mental states are differential elements on which the State bears the burden of proof.  Sec. 562.021.4 provides that recklessness includes acting knowingly.  Thus, involuntary manslaughter is a “nested” lesser of second degree murder.  The State claims Defendant is not entitled to the instruction under the general rule that where a jury was instructed on one lesser, it is not erroneous or prejudicial to fail to give another lesser when Defendant is found guilty of a greater offense.  Assuming this general rule remains valid in light of newer cases on “nested” lessers, the rule doesn’t apply because involuntary manslaughter does not test the same element as voluntary manslaughter.  Voluntary manslaughter tests whether Defendant acted with sudden passion.  Involuntary manslaughter tests whether Defendant acted “recklessly.”   Reversed and remanded for new trial.





Lee v. Clarke, 2015 WL 1275344 (4th Cir. 2015):
Holding:  Counsel ineffective in failing to request heat of passion instruction in second degree murder trial; such instruction was only chance for Defendant to be found guilty of manslaughter. 

U.S. v. Miller, 2014 WL 4211198 (6th Cir. 2014):
Holding:  Where in Matthew Shepard Hate Crimes Prevention Act prosecution Defendant presented evidence that his attack on Amish victims was for non-religious motives, trial court erred in rejecting Defendant’s proposed jury instruction that Gov’t was required to prove Defendant committed the offense “because of” the victims’ religion; court erroneously instructed jury that victims’ religion needed to be only a “significant factor” in the motivating the assault.

U.S. v. McGill, 2014 WL 2619719 (7th Cir. 2014):
Holding:  Even though Defendant had previously attended a party at the insistence of a friend where guests viewed child pornography, where Defendant did not take any pornography from the party, this incident was not evidence of predisposition to preclude him from asserting an entrapment defense to a later charge of distribution of child pornography via a file-sharing network.

U.S. v. Macias, 97 Crim. L. Rep. 234 (7th Cir. 5/26/15):
Holding:  Even though Defendant knew and believed he was participating in an illegal scheme to smuggle aliens, knew facts that suggested he might be participating in other illegal activities, but mentally restricted his curiosity to avoid learning the truth, Gov’t was not entitled to willful blindness instruction in drug conspiracy prosecution; to obtain such instruction, Gov’t must show evidence that Defendant deliberately took steps to preserve his ignorance.

Owens v. U.S., 2014 WL 1923398 (D.C. 2014):
Holding:  Jury instruction which told jurors to decide “what a reasonable person would have believed” was erroneous where the statute for receiving stolen property required that Defendant have subjective knowledge about the stolen property.

Douglas v. U.S., 2014 WL 4100664 (D.C. 2014):
Holding:  Where jury had told trial court that it was deadlocked on a greater offense, but would convict of a lesser, trial court erred in giving hammer-type instruction telling jurors to reconsider the greater offense (and which jury then convicted of greater).

State v. Gleason, 2014 WL 3537404 (Kan. 2014):
Holding:  Death penalty reversed where instructions filed to instruct jurors that mitigating circumstances need not be proven beyond a reasonable doubt.

State v. Hilt, 322 P.3d 367 (Kan. 2014):
Holding:  Alleyne requires that a jury, not a judge, find the existence of aggravating factors to impose a “hard life” sentence.
 

Com. v. Asher, 97 Crim. L. Rep. 296 (Mass. 6/9/15):
Holding:  Police Officers charged with police brutality are entitled to instruction that they are permitted to use force where civilians are not; question is whether the defendant as a police officer had reasonable options available other than use of force, not whether a civilian would have had other options.
 
State v. Bustos, 2015 WL 1452894 (Minn. 2015):
Holding:  Trial court erred in prohibiting defense counsel from arguing that State failed to prove prior domestic abuse beyond a reasonable doubt, and then giving jury instruction that domestic abuse included the prior acts.

Com. v. Newman, 2014 WL 4088805 (Pa. 2014):
Holding:  Statute permitting trial court, as opposed to jury, to increase Defendant’s minimum sentence upon a finding that a gun was used in drug offense violated Defendant’s right to jury trial; the possession of gun must be pleaded in the indictment and found by a jury for a judge to be able to consider it.

People v. Delacerda, 2015 WL 1910694 (Cal. App. 2015):
Holding:   Where Defendant was charged with domestic battery and kidnapping, the battery was an associated crime so that a jury instruction was required regarding the kidnapping as to whether movement of the victim (required for kidnapping) was incidental to commission of the battery rather than the kidnapping; jurors were required to have option of acquitting Defendant of kidnapping if they took the associated crime into account.

Piggott v. State, 2014 WL 1464655 (Fla. App. 2014):
Holding:  Where Defendant was charged with aggravated battery with a deadly weapon when the weapon was a car, Defendant was entitled to a lesser-included instruction on reckless driving.

Cupello v. State, 2015 WL 1065387 (Ind. App. 2015):
Holding:  Where Officer without a warrant put his foot in door of Defendant’s residence while speaking to him, this was an unlawful entry under Fourth Amendment, and Defendant was entitled to use reasonable force to prevent the unlawful entry under Castle Doctrine; Defendant used reasonable force to terminate the unlawful entry when he slammed the door, even though door hit officer, and Defendant was entitled to Castle Doctrine defense to assault-on-law-enforcement-officer charge.

State v. Moore, 2015 WL 2184306 (Minn. App. 2015):
Holding:  Statutory definition of word “force” was needed in jury instruction on third-degree sexual misconduct because the statutory definition of “force” was different from a lay person’s understanding of the term.



State v. Foster, 761 S.E.2d 208 (N.C. App. 2014):
Holding:  Evidence supported an entrapment instruction in prosecution for drug delivery where undercover Officer who bought drugs from Defendant indicated a romantic interest in him.

Irielle v. State, 2014 WL 3908119 (Tex. App. 2014):
Holding:  Where jury instruction listed five different ways in the disjunctive that Defendant could have committed sexual offense, this violated Defendant’s right to unanimous jury verdict.


Jury Issues – Batson – Striking of Jurors – Juror Misconduct


State v. Newton, 465 S.W.3d 919 (Mo. App. S.D. Aug. 4, 2015):
Holding:  (1)  Trial court abused discretion in prohibiting Defendant from cross-examining confidential informant about the prosecutor dismissing a municipal charge against him in exchange for “working off” the charge by being a confidential informant, because such evidence showed bias, interest or prejudice; evidence of a witness’ arrests and pending charges not resulting in convictions is admissible where it shows possible motivation of the witness to testify favorably for the State or where testimony was given in expectation of leniency (but error was harmless in light of evidence of guilt); and (2) trial court abused discretion in not allowing Defendant on voir dire to ask any questions about whether jurors would hold it against him not to testify; Defendant was entitled to ask questions on critical issue of whether jurors would draw no negative inference from his failure to testify (but error was harmless here).

U.S. v. Moore, 2014 WL 4065700 (7th Cir. 2014):
Holding:  Trial court erred erred in accepting a partial verdict, whereby it accepted a verdict of carjacking, which was the predicate crime for another charge, but allowed jury to continue to deliberate on the other charge; accepting the partial verdict precluded a scenario whereby the jury might have later realized that since it didn’t agree on the other charge, it should revisit the carjacking guilty verdict, too.  

Ambrose v. Booker, 2014 WL 2479769 (E.D. Mich. 2014):
Holding:  Petitioner established actual prejudice to overcome procedural default on claim that county’s jury selection software had a glitch that systematically excluded African-Americans from jury pool in violation of 6th Amendment fair cross-section.

Dunaway v. State, 2014 WL 1508697 (Ala. 2014):
Holding:  Where venirepersons in capital case had been asked if a family member had been a crime victim, Juror’s failure to disclose that cousin had been a shooting victim prejudiced Defendant and warranted new trial.



Com. v. Tavares, 2015 WL 2236167 (Mass. 2015):
Holding:  Trial court erred in responding to jury question in manner that eliminated possibility that Defendant could have been found guilty of a lesser offense than co-Defendant.

People v. Walston, 2014 WL 2608462 (N.Y. 2014):
Holding:  Appellate preservation rules did not apply where trial judge failed to share full contents of jury note with trial counsel; claim about note was reviewable on appeal.

State v. Inman, 2014 WL 2765674 (S.C. 2014):
Holding:  Even though Defendant struck a juror for being a farmer, this was a race-neutral reason and the burden should have shifted back to the Prosecutor, in reverse-Batson challenge, to prove that the strike was pretextual.

State v. Scott, 2014 WL 2895406 (S.D. 2014):
Holding:  Where a different judge heard a Batson remand hearing than the original trial judge, appellate court on re-appeal was not required to defer to remand judge and would review claim de novo, because the remand judge did not have the usual advantage of firsthand observation of venirepersons or prosecutor when the strikes were made.

People v. Giuliani, 2014 WL 3765412 (N.Y. App. 2014):
Holding:  Nurse-Juror should have been struck for cause where she said she could not disregard her medical knowledge and would decide case based on medical facts outside record.

Morris Publishing Group v. State, 2014 WL 1665920 (Fla. App. 2014):
Holding:  Even though a live audio feed of jury selection was available to news media, court violated First Amendment openness of judicial proceedings by excluding media from jury selection.

State v. Berniard, 2014 WL 2866228 (Wash. App. 2014):
Holding:  Even though court received information during deliberations that a juror was stressed and feared “that all the jurors would be against her,” the court violated Defendant’s rights to a fair and impartial jury when the court dismissed her without questioning her; the information suggested she was a lone holdout juror, and by dismissing her, the court may have suggested to other jurors that the court preferred a guilty verdict.

State v. Terry, 2014 WL 2772899 (Wash. App. 2014):
Holding:  Where the trial court allowed jurors to ask questions (through the judge) during trial, trial court violated Defendant’s due process rights by asking a question submitted by a juror that was an indirect comment on Defendant’s right to post-arrest silence; question asked whether Defendant ever asked Officer why he was being arrested, and Prosecutor argued in closing that Defendant’s failure to ask was probative of guilt.


State v. Dorsainvil, 2014 WL 1716053 (N.J. Super. Ct. 2014):
Holding:  Physical altercation between jurors during deliberations and report that jurors were deadlocked necessitated mistrial.

Juvenile

Songster v. Beard, 2014 WL 3731459 (E.D. Pa. 2014):
Holding:  Miller’s ban on automatic juvenile LWOP is retroactive.

Casiano v. Commissioner of Corrections, 97 Crim. L. Rep. 229 (Conn. 5/26/15):
Holding:  Miller’s ban on mandatory LWOP for juveniles is retroactive, and applies to “functional” LWOP; sentence of 50 years is “functional” LWOP.

State v. Dull, 97 Crim. L. Rep. 297 (Kan. 6/5/15):
Holding:  State law requiring mandatory lifetime supervision of sex offenders violates 8th Amendment when applied to Juveniles; Juveniles are different under Graham (U.S. 2010), Roper (U.S. 2005) and Miller (U.S. 2012).  

State v. Maynard, 97 Crim. L. Rep. 236 (Wash. 5/28/15):
Holding:  Where Juvenile’s defense counsel failed to accept a plea offer before Defendant turned 18, Defendant should be allowed to take advantage of the original plea offer; remedy is to put Defendant back in same position he would have been before the juvenile jurisdiction expired. 

State v. Toliver, 2014 WL 3605681 (Wis. 2014):
Holding:  If adult court’s determination of probable cause in preliminary examination of juvenile charged in adult court relates to an unspecified felony, the appellate court may review the record independently to determine whether the adult court properly found probable cause to believe juvenile committed one of the enumerated offenses over which adult court has exclusive jurisdiction.

People v. Woolfolk, 2014 WL 783564 (Mich. App. 2014):
Holding:  For determining when a juvenile turns 18 for Miller / mandatory life without parole purposes, court adopts the “birthday rule” whereby a person attains a given age on the anniversary date of his birth, rather than the common-law rule where a person attains that age the first moment of the day before his birth; thus, Defendant was a “juvenile” where he committed murder one day before his 18th birthday under “birthday rule.”









Mental Disease or Defect – Competency – Chapter 552

U.S. v. Debenedetto, 2014 WL 2723871 (7th Cir. 2014):
Holding:  Gov’t failed to prove it had an important interest in involuntarily medicating Defendant to make him competent for trial; court failed to consider length of sentence by referencing USSG or statutory maximum,  or his current or future confinement.

State v. Daniel, 2015 WL 1917031 (Wis. 2015):
Holding:  Once defense attorney raised issue of Movant’s competency in postconviction case, burden was on state to prove by preponderance of evidence that Movant was competent to proceed.

In re Greenshields, 2014 WL 3408692 (Cal. App. 2014):
Holding:  Persons found NGRI have same rights to challenge involuntary medication as persons committed for other reasons, such as sexually violent predator; NGRI persons must be granted a hearing on issue to determine if they can refuse medications and if they are “recently dangerous.”

Privileges

Neuman v. State, 97 Crim. L. Rep. 331 (Ga. 6/15/15):
Holding:  Reports and notes of two mental health experts hired by defense as consulting experts in murder prosecution regarding Defendant’s mental capacity were protected by attorney-client privilege; court rejects State’s argument that Defendant forfeited attorney-client privilege regarding these experts by asserting a mental capacity defense to murder; court rejects State’s argument that mental health evidence is “unique” because the evidence can only come from Defendant himself.

State v. Plouffe, 2014 WL 3429595 (Mont. 2014):
Holding:  Right against self-incrimination prohibited State from using confidential interviews of Defendant’s drug court treatment program in later prosecution for drug crime; Defendant was not free to admit, deny or refuse to answer questions in drug court because this would have resulted in him being terminated.

People v. Petrilli, 2014 WL 2210883 (Cal. App. 2014):
Holding:  Even though Defendant’s wife testified at grand jury, this did not waive her right to assert spousal privilege at the later trial.

State v. Topps, 2014 WL 3730009 (Fla. App. 2014):
Holding:  Even though after arrest Defendant made an incriminating statement to emergency room doctor in the presence of an Officer, the statement was inadmissible at trial; Officer’s presence was necessary for security and did not defeat the doctor-patient privilege; Defendant’s statement was necessary for diagnosis and treatment and explained why he was at the emergency room.


State v. Expose, 2014 WL 3396262 (Minn. App. 2014):
Holding:  There is no “threats exception” to statutory psychologist-client privilege; unless Defendant knowingly and intentionally waives the privilege, psychologist cannot testify at Defendant’s criminal trial.

State v. Rainey, 2014 WL 2013362 (Wash. App. 2014):
Holding:  A witness’ assertion of 5th Amendment privilege against self-incrimination must generally be asserted only on the witness stand in open court.

State v. Nunez, 2014 WL 2573988 (N.J. Super. Ct. App. 2014):
Holding:  Defendant’s right to counsel was violated where State was allowed to call defense investigator to testify about statements made by a witness; right to counsel includes the right to thoroughly investigate case; having to risk the State’s introduction of results of defense investigation denies effective assistance of counsel.


Probable Cause To Arrest

People v. Walker, 2014 WL 2782023 (N.Y. Sup. 2014):
Holding:  Even though police received a message that an undercover drug buy had occurred, police did not have probable cause to go into a building and arrest everyone, where police had not been given any physical description of the suspects, including race or gender.

Prosecutorial Misconduct & Police Misconduct / Police-Related Issues

U.S. v. Williams, 2014 WL 1572424 (N.D. Okla. 2014):
Holding:  Defendant’s conviction for drug sales is vacated due to prosecutorial and police misconduct where clear and convincing evidence showed that the controlled buy to which Officer testified never occurred, Officer falsified search warrant affidavit, and others involved were later convicted of corruption charges.

People v. Valasco-Palacios, 2015 WL 1312209 (Cal. App. 2015):
Holding:  Prosecutor violated Defendant’s right to counsel by inserting a fabricated confession to rape into a translated-from-Spanish-interrogation transcript and giving false transcript to defense counsel at a time when Prosecutor knew that counsel was trying to persuade Defendant to settle the case; Prosecutor’s misconduct was so egregious to warrant dismissal of charges.







Public Trial

Circuit Court of Eighth Judicial Circuit v. Lee Newspapers, 2014 WL 3908002 (Wyo. 2014):
Holding:  Trial court violated First Amendment’s presumption of openness in court proceedings in closing preliminary hearing and sealing court record in sexual assault case without making any findings as to a compelling reason for doing so.

Morris Publishing Group v. State, 2014 WL 1665920 (Fla. App. 2014):
Holding:  Even though a live audio feed of jury selection was available to news media, court violated First Amendment openness of judicial proceedings by excluding media from jury selection.

State v. Rocha, 2014 WL 2751013 (Wash. App. 2014):
Holding:  Recusal of judge motion is subject to Washington Constitution’s requirement that court proceedings be public.

Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

Pennell v. State, 2015 WL 2393272 (Mo. App. E.D. May 19, 2015):
Even though postconviction counsel filed a statement in lieu of amended motion “late,” this did not give rise to a presumption of abandonment; but abandonment can be found where the statement in lieu itself is defective in not demonstrating on its face that counsel reviewed the case, or where the statement is filed in a manner that unduly delays the finality of the criminal conviction.
Discussion:  Rule 29.15 counsel filed a statement in lieu of amended motion more than 90 days from her appointment date.  The statement said that counsel had discussed the case with Movant, reviewed the record, trial and appellate files, and found no additional issues.  The issue is whether this creates a presumption of abandonment.  It does not.  Rule 29.15(g) provides a time limit for amended motions, but not for statements in lieu.  Although there is no presumption of abandonment, a motion court could find abandonment under facts such as (1) when the statement itself is defective by not demonstrating on its face that counsel conducted a thorough review of the initial motion or (2) when the statement was filed in a manner that prevents the finality of criminal convictions without undue delay.  Court notes that its opinion conflicts with Harper v. State, 404 S.W.3d 378 (Mo. App. S.D. 2013), which held that an untimely statement in lieu creates a presumption of abandonment.  

Clay v. State, 2015 WL 5135603 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Even though the docket sheets reflected that counsel’s amended 29.15 motion was filed late, where the file-stamp date on the motion showed it was timely filed, appellate court concludes that the motion was timely even though there is no explanation in the record for the discrepancy.


Blackburn v. State, 2015 WL 5135192 (Mo. App. E.D. Sept. 1, 2015):
Holding:  Where postconviction counsel filed the amended 29.15 motion late, appellate court must, sua sponte, remand case to motion court for inquiry into abandonment.

Gales v. State, 2015 WL 5432785 (Mo. App. E.D. Sept. 15, 2015):
Holding:  Appellate court is required to, sua sponte, determine if Amended Rule 24.035 motion was timely filed, and when not, must remand for abandonment hearing; if the motion court determines Movant was not abandoned, the court should not consider the Amended motion and should decide only the initial Form 40 claims; if Movant was abandoned, the court should permit the untimely filing.

Roberts v. State, 2015 WL 5823368 (Mo. App. E.D. Oct. 6, 2015):
Holding:  To avoid mere conclusions, Movant alleging ineffective assistance of appellate counsel must plead why appellate counsel failed to appeal an issue.

Bell v. Phillips, 465 S.W.3d 544 (Mo. App. W.D. July 28, 2015):
(1)  Inmate stated a claim for civil rights violation where he alleged prison failed to give him postage to mail a habeas corpus petition, which caused the petition to be late, because this violated Inmate’s right of access to the courts, and (2) a petition needs to plead only ultimate facts, not detailed, operative or evidentiary facts.
Facts:  Inmate filed Sec. 1983 action, alleging that prison failed to give him $5.10 to mail his federal habeas petition.  As a result, his petition was filed late.  Trial court dismissed civil rights case for failure to state a claim.  Inmate appealed.
Holding:  Inmates have a constitutional right of access to the courts.  To protect that right, prisons must provide inmates with access to some legal materials or assistance so that inmates can prepare and mail legal complaints.  The constitution requires that inmates be provided with the tools needed to attack their sentences directly or collaterally.  To succeed on an access-to-courts claim, an inmate must show (1) he was denied a reasonably adequate opportunity to present a constitutional violation to courts, and (2) actual injury.  Here, Inmate’s allegation that he was denied money for postage states a valid access-to-courts claim, and his allegation that he was prejudiced because his petition was filed late shows injury.  While it may have been preferable for Inmate to make more detailed factual allegations, a petition does not have to plead operative or evidentiary facts, and will survive dismissal if it pleads ultimate facts, not conclusions.  Dismissal reversed.  

Powell v. City of Kansas City, 2015 WL 5821845 (Mo. App. W.D. Oct. 6, 2015):
Holding:  (1)  Even when a civil litigant is granted leave to proceed as a poor person, Sec. 514.040 allows a court discretion to assess whatever costs the court believes the litigant may be able to pay, except in postconviction cases under Rules 24.035 and 29.15, where a court cannot assess any costs against Movants; and (2) Rule 81.08(a) requires a notice of appeal to specify the judgment or order appealed from; where Appellant’s notice of appeal stated only that Appellant was appealing from an entry of summary judgment, appellate court would not review on appeal Appellant’s claim that trial court erred in overruling a new trial motion, because the notice of appeal did not specify that Appellant was appealing such ruling (which was different than the summary judgment order) and Appellant failed to attach the new trial motion to her notice of appeal.  

Escamilla v. Stephens, 2014 WL 146531 (5th Cir. 2014):
Holding:  Defendant was entitled to certificate of appealability regarding whether death penalty counsel failed to investigate and present mitigating evidence at penalty phase; reasonable jurists could debate whether state courts unreasonably applied Strickland if finding no prejudice.

Clark v. U.S., 2014 WL 4357568 (6th Cir. 2014):
Holding:  Defendant’s second habeas petition filed after her first petition was dismissed but before the period to appeal the district court’s judgment expired, was not a prohibited “second” or “successive” petition; the petition was filed before adjudication of her motion was decisively complete.  

Gunner v. Welch, 2014 WL 1491860 (6th Cir. 2014):
Holding:  Direct appeal counsel was ineffective in failing to advise Defendant/Petitioner of the time limits for seeking state postconviction relief, even though direct appeal counsel had no obligation to represent Defendant in the postconviction action; thus, “cause” was established in federal habeas for the procedural default regarding a claim of ineffective assistance of trial counsel.

Taylor v. Brown, 97 Crim. L. Rep. 277 (7th Cir. 6/2/15):
Holding:  “Mail-box” rule applies to e-filings made by prison official on behalf of inmates, i.e., the document is deemed filed when prisoner delivers it to prison officials (not when officials actually send the document to court); this is because prisoners are no more able to guarantee that properly tendered documents will be e-filed by the prison than they are to guarantee that the prison will mail documents.

Webster v. Daniels, 2015 WL 1951921 (7th Cir. 2015):
Holding:  AEDPA’s savings clause allows a second or successive motion to vacate where new evidence shows that the constitution categorically prohibits a certain penalty

Ragland v. U.S., 2015 WL 1919095 (8th Cir. 2015):
Holding:  Defendant’s claim that a change in caselaw narrowed the scope of the criminal statute under which he was convicted (distribution of heroin resulting in death) was a challenge to the validity of his conviction (not an attack on his sentence) so it was cognizable in a motion to vacate.

Rudin v. Myles, 2015 WL 1019959 (9th Cir. 2015):
Holding:  Even though Petitioner knew for three years that her habeas counsel had abandoned her by failing to file a postconviction petition in state court, she was entitled to equitable tolling where she was affirmatively misled by the court’s finding of extraordinary circumstances that would extend the one-year deadline and by the State’s failure to question timeliness. 

Osborne v. State Dept. of Corrections, 2014 WL 4377830 (Alaska 2014):
Holding:  Proper forum for challenging DOC’s sentence calculation is through postconvction relief motion.

In re Yung-Cheng Tsai, 2015 WL 2164187 (Wash. 2015):
Holding:  Padilla was a significant change in law that warranted exemption from one-year time limit for postconviction petition.

State v. Daniel, 2015 WL 1917031 (Wis. 2015):
Holding:  Once defense attorney raised issue of Movant’s competency in postconviction case, burden was on state to prove by preponderance of evidence that Movant was competent to proceed.

People v. Rivera, 2014 WL 2535946 (Cal. App. 2014):
Holding:   Where defense counsel admitted that he failed to file a timely notice of appeal due to a mistaken belief about the law and filed a motion to appeal late, appellate court would treat the motion as a habeas petition and grant it; judicial economy was best served by avoiding the cumbersome habeas process to allow counsel to be found ineffective for failing to appeal.

In re Anthony, 2015 WL 1886904 (Cal. App. 2015):
Holding:  Where the State had not appealed a grant of habeas relief setting aside Defendant’s conviction, the State could not appeal a later order of a finding of factual innocence.

Gaston v. State, 2014 WL 2587722 (Fla. App. 2014):
Holding:  Even though Defendant filed a third pro se successive postconviction motion, this did not warrant an order prohibiting him from filing any further postconviction motions, because although his prior motions failed, the issues raised in all of them were not repetitive or frivolous, and appeared to have been raised in good faith.

State v. Trammell, 2014 WL 3565667 (N.M. App. 2014):
Holding:  State caselaw rule that a defendant must be advised by counsel that he will have to register as a sex offender was not a “new rule,” and therefore, was retroactive.

State v. Miller, 2014 WL 1911424 (Wash. App. 2014):
Holding:  Change in state caselaw that allowed a court to give concurrent sentences instead of consecutive ones was a significant change in law that allows an exception to the one-year time limit for collateral attack on sentences.







Sanctions

In re Marriage of Long v. Long, 2015 WL 5025130 (Mo. App. W.D. Aug. 25, 2015):
Holding:  A civil contempt judgment becomes “final” for purposes of appeal when it is actually enforced, i.e., on the date the contemnor is first incarcerated, and notice of appeal is due within 10 days thereafter under Rule 81.04(a) and Sec. 512.050; appeal dismissed where notice of appeal was filed more than 10 days after contemnor was first incarcerated.

Davis v. Davis, 2015 WL 5432111 (Mo. App. W.D. Sept. 15, 2015):
Even though Defendant posted an “appeal bond” in conjunction with an appeal of a civil contempt order for failure to pay child support, a contempt order is not appealable and remains interlocutory until there is either a warrant of commitment or actual confinement in jail.
Facts:  Defendant-Father attempted to appeal an order finding him in civil contempt for failure to pay child support.  The trial court set an appeal bond of $55,000 and set a deadline for Defendant to pay or report to county jail.  Defendant posted the appeal bond, and appealed.
Holding:  A civil contempt order does not become “final” for appeal until it is enforced.  The trial court must issue both a judgment of contempt and a proper order of commitment that explains what Defendant must do to purge the contempt, and that Defendant has the ability to purge the contempt.  Here, the contempt judgment has never been enforced either by a warrant of commitment or actual incarceration.  No order of commitment was ever issued by the trial court.  Even though Defendant posted an “appeal bond,” he can’t appeal at this time because the trial court’s actions are not final.  Appeal dismissed. 

Gaston v. State, 2014 WL 2587722 (Fla. App. 2014):
Holding:  Even though Defendant filed a third pro se successive postconviction motion, this did not warrant an order prohibiting him from filing any further postconviction motions, because although his prior motions failed, the issues raised in all of them were not repetitive or frivolous, and appeared to have been raised in good faith.

Search and Seizure – Suppression Of Physical Evidence

State v. Turner, 2015 WL 5829664 (Mo. App. E.D. Oct. 6, 2015):
Holding:   (1)  Standard of review for determining whether trial court was required to grant hearing under Franks v. Delaware, 438 U.S. 154 (1978)(allowing challenge to veracity of police statements in warrant affidavit) is unclear in Missouri, but Eastern District deems it to be abuse of discretion; and (2) even though defense counsel failed to object to testimony about physical evidence that was the subject of a motion to suppress, where counsel objected to the actual physical exhibits and photographs thereof when they were “offered” at trial, this preserved the issue for appeal. 




State v. Plunkett, 2015 WL 4911767 (Mo. App. W.D. Aug. 18, 2015):
Holding:  Defendant has no Fourth Amendment expectation of privacy in bank records under U.S. v. Miller, 425 U.S. 435 (1976), so State can use investigative subpoena under Sec. 56.085 to obtain them; but appellate court, sua sponte, states in footnote 8 that parties have not raised issue whether the 1989 enactment of the Missouri Right to Financial Privacy Act, Sec. 408.675, makes Miller nonapplicable and creates a right of privacy in financial records, and declines to address issue since parties have not raised it.

U.S. v. Tanguay, 97 Crim. L. Rep. 237 (1st Cir. 5/22/15):
Holding:  Where Officer who was seeking a search warrant was told by a fellow officer that an informant was “quirky,” had been in trouble with law before, and was a police “groupie,” Officer had duty to investigate the reliability of informant before seeking the search warrant based on informant’s information; Officer must investigate such red flags even if Officer doesn’t think the information will vitiate probable cause.

U.S. v. Bershchansky, 97 Crim. L. Rep. 266 (2d Cir. 6/5/15):
Holding:   4th Amendment requires suppression of evidence for search of wrong apartment, where police should have known that they were searching the wrong apartment; further, Officers could not have relied on warrant in good faith since they had facts indicating it was the wrong apartment.

U.S. v. Noble, 2014 WL 3882493 (6th Cir. 2014):
Holding:  Even though Defendant-Passenger appeared nervous, Officer had a report that the car was associated with drug trafficking, and Officer’s experience taught him that drug traffickers often carried weapons, Officer lacked reasonable suspicion to frisk Defendant-Passenger where no specific fact linked Defendant to drugs other than being a passenger in the car.

U.S. v. $45,000.00 in U.S. Currency, 2014 WL 1465550 (8th Cir. 2014):
Holding:   Even though a back-up camera partially covered the name of a license plate’s state of issuance, where Officer could read the name of the state while traveling a safe distance behind car, the plate was “plainly visible” and did not violate license plate display statute to justify a traffic stop.

U.S. v. Fowlkes, 2014 WL 4178298 (9th Cir. 2014):
Holding:  Search of Defendant’s rectum without a warrant after arrest was not justified by exigent circumstances; there was no finding that Defendant could have destroyed evidence or that there was a medical emergency.

U.S. v. Davis, 2014 WL 2599917 (11th Cir. 2014):
Holding:  Stored Communications Act provision which allows Gov’t to obtain cell site location from cell providers without a warrant violated 4th Amendment; Defendant had reasonable expectation of privacy in his location.



In re Search of Google Email Accounts identified in Attachment A, 2015 WL 926619 (D. Alaska 2015):
Holding:  Search warrant to disclose email accounts for evidence of child sex exploitation was overbroad where it was not limited by any date restriction, and Gov’t knew the precise dates for the problematic advertisements posted on the internet classified advertising site and the precise dates of the email correspondence relating to those advertisements.

U.S. v. Lundin, 2014 WL 2918102 (N.D. Cal. 2014):
Holding:  Even though (1) Officers went to Defendant’s house without a warrant, knocked on door and demanded that he come out with hands up, (2) Defendant came out and was handcuffed, and (3) Officers heard movement in house and backyard, Officers were not justified in then conducting a “protective sweep” or “search incident to arrest” of house; Officers could not order Defendant from his house to effectuate a warrantless arrest any more than they could enter the home to arrest him without a  warrant, and thus, a necessary predicate for a protective sweep or search incident to arrest, i.e., a lawful arrest, was lacking.  

Matter of Search of Information Associated with [Redacted]@mac.com that is Stoared at Premises Controlled by Apple, Inc., 2014 WL 1377793 (D.D.C.):
Holding:  Search warrant requiring all emails associated with an email account in connection with a government kickback investigation was overbroad; Gov’t failed to show necessity for all emails ever received or sent from the account and that the email company could not have performed the search at Gov’t request and turned over only those emails that are relevant.

U.S. v. Jaimez, 2013 WL 8336266 (N.D. Ga. 2013):
Holding:  Even though Defendant consented to a search of his home for drugs or weapons, this did not authorize Officers to seize a notebook, even though it was in plain view; the nature of the notebook, which contained incriminating drug transaction evidence, was not immediately apparent.

U.S. v. Williams, 2015 WL 535446 (S.D. Ill. 2015):
Holding:  Even though Officers saw a man in an upper apartment window that looked like the person wanted for arrest and no one answered the upper apartment door when Officers knocked, where the warrant was for a lower unit apartment, there were no exigent circumstances allowing Officers to enter the upper apartment without verifying which unit the wanted person lived in.

U.S. v. Flintroy, 2014 WL 3057088 (W.D. Ky. 2014):
Holding:  Overnight guest did not have authority to consent to search of house.





U.S. v. Fadul, 2014 WL 1584044 (S.D. N.Y. 2014):
Holding:  Evidence obtained during a warrantless “protective sweep” of an apartment was inadmissible where Officers had no subjective fear that anyone dangerous was in the apartment, and the only person in the apartment was a person taking a shower.

U.S. v. Turner, 2014 WL 2453329 (S.D. N.Y. 2014):
Holding:  Even though Defendant’s girlfriend had apparent authority to authorize search of apartment, this consent did not extend to a closed backpack known by police to be Defendant’s and located in Defendant’s closet.

U.S. v. Jones, 2015 WL 1945369 (D. Or. 2015):
Holding:  Even though Officer was told that two men in a dark SUV had just left a bar fight, and Officer saw two light-colored SUV’s at a traffic light and heard a report that one of them might have a known gang member as a passenger, this did not provide probable cause to stop the SUV’s for an investigatory stop; Officer’s information was no more than a guess or hunch that someone in the SUV’s might have been involved in the bar fight, and having a gang member in the car was not a crime.

U.S. v. Berry, 2014 WL 2572781 (N.D. Tex. 2014):
Holding:  Even though Defendant appeared nervous at a bus station when he saw police watching him and Defendant gestured toward another man to go back to the terminal with him, this did not provide reasonable suspicion to conduct a pat-down.

U.S. v. Boarden, 2014 WL 2894904 (E.D. Wisc. 2014):
Holding:  Even though Officer had seen Defendant exit a van and drop his phone earlier in the day, Officer did not have reasonable suspicion of criminal activity to stop Defendant later that day when he saw Defendant get out of van again and drop his keys.

State v. Russo, 2014 WL 3747159 (Idaho 2014):
Holding:  Even though a search warrant to search warrant authorized seizure of various items from Defendant’s house, including a cell phone, the warrant did not authorize Officer to open the phone and search its contents; a second search warrant authorizing search of the phone was required.

State v. Pettay, 2014 WL 2557235 (Kan. 2014):
Holding:   Search of Defendant’s car incident to his arrest exceeded scope permissible under statute that limited scope of such searches, and good-faith exception to exclusionary rule did not apply since the State has an interest in ensuring that Officers comply with the statute; no other remedy but suppression would serve that interest.

State v. K.P.S., 2015 WL 1809224 (N.J. 2015):
Holding:  Even though appellate court had affirmed denial of motion to suppress in co-defendant’s case on same facts, the law-of-the-case doctrine did not apply in Defendant’s case to bar consideration of the issue; Defendant had due process right to have his claim decided independently. 

State v. Rahier, 2014 WL 3513272 (N.D. 2014):
Holding:  Even though Defendant’s vehicle circled an area 8 times for no apparent reason and flashed its high beams at another Officer, this did not provide reasonable suspicion to initiate a traffic stop.

State v. Hewins, 2014 WL 3461758 (S.C. 2014):
Holding:  Even though Defendant litigated a motion to suppress of items in his car in Municipal Court in an open container case, collateral estoppel did not preclude Defendant from re-litigating the motion in State court in drug possession case; the suppression issues weren’t necessarily the same, and Defendant had little incentive to pursue the motion in Municipal Court given the minimal penalty for open container.

State v. Brown, 2014 WL 3446748 (Wisc. 2014):
Holding:  Statutory requirement that taillights be in “good working order” did not require that every single light bulb be lit, but instead, only required that tail light be visible; thus, having one of three bulbs out did not provide probable cause or reasonable suspicion to stop vehicle.

Benson v. State, 2014 WL 2677916 (Ala. App. 2014):
Holding:  Warrantless entry into Defendant’s house to carry out arrest of a third-party for whom police had a warrant was not justified by exigent circumstances, where the sole basis for entry was a tip that the third-party was at Defendant’s house at the time and Officers had time to get a search warrant.

Kelly v. State, 2015 WL 1592043 (Alaska App. 2015):
Holding:  Public access exception to 4th Amendment did not apply to officer who entered curtilage of defendant’s home after midnight by driving down Defendant’s private driveway, smelling marijuana, and then getting a search warrant based on the odor.

State v. Wilson, 2014 WL 4086776 (Ariz. App. 2014):
Holding:  Even though Defendant told police that mercury had spilled in his house, this did not constitute exigent circumstances to search house without a warrant, since mercury was not illegal and there was no showing of imminent health risk to the public.

McClamma v. State, 2014 WL 1871510 (Fla. App. 2014):
Holding:  Even though Officer knew that various burglaries had happened in an area and had a report of a man walking in the area, this did not provide reasonable suspicion to stop Defendant who he saw run from a house and into a taxi.

Cupello v. State, 2015 WL 1065387 (Ind. App. 2015):
Holding:  Where Officer without a warrant put his foot in door of Defendant’s residence while speaking to him, this was an unlawful entry under Fourth Amendment, and Defendant was entitled to use reasonable force to prevent the unlawful entry under Castle Doctrine; Defendant used reasonable force to terminate the unlawful entry when he slammed the door, even though door hit officer, and Defendant was entitled to Castle Doctrine defense to assault-on-law-enforcement-officer charge.
J.K. v. State, 2014 WL 1687790 (Ind. App. 2014):
Holding:  Officers exceeded bounds of a permissible “knock and talk” investigation and violated 4th Amendment where they surrounded Defendant-Juvenile’s house at 1:00 a.m., knocked on the door for 45 minutes, peeked in windows and continuously yelled at the occupant to come outside; “When a [defendant] exercises his constitutional right to remain inside his home, law enforcement may not pitch a tent on the front porch and wait in hopes of obtaining evidence.”

State v. Cottrell, 2014 WL 2937052 (N.C. App. 2014):
Holding:  Even though (1) Officer detained Defendant at traffic stop for only two additional minutes after original purpose of stop was concluded in order to get drug dog, and (2) Defendant consented to search, the consent was invalid because the traffic stop was over and this was not a “de minimis” intrusion.

State v. Gorby, 2014 WL 2567943 (Ohio App. 2014):
Holding:  Where Officer testified at suppression hearing that she assumes that everyone has a weapon until proven otherwise, Officer lacked probable cause to search a lumpy plastic bag she felt under Defendant’s waistband during a pat-down search (which ultimately contained drugs), where no other objective facts would have led Officer to believe Defendant had contraband.

Sutherland v. State, 2014 WL 1370118 (Tex. App. 2014):
Holding:  Statute which required warrantless blood draw from DWI arrestees with prior DWI offenses without any exigent circumstances violated 4th Amendment.

Weems v. State, 2014 WL 2532299 (Tex. App. 2014):
Holding:  Statutory scheme which deemed prior DWI defendants to have consented to a blood draw in a subsequent DWI case involving an accident violated 4th Amendment’s warrant requirement; statute created an unconstitutional, categorical per se rule for a warrantless search.

State v. Martines, 2014 WL 3611308 (Wash. App. 2014):
Holding:  Even though State lawfully obtained blood sample from Defendant, State needed an independent search warrant that authorized the testing of the sample and the specific types of evidence for which the sample could be tested in DWI case; the warrant to take the blood did not limit Gov’t’s discretion to search only for evidence of alcohol or drugs, making the testing that occurred an unauthorized warrantless search.

State v. Bivins, 2014 WL 1884230 (N.J. Super. Ct. 2014):
Holding:  Even though Officer received report that someone was leaving the scene of a residential search and walking toward a gray car, this did not provide probable cause to stop Defendant who was sitting in a gray car five or six houses away from the scene; the Officer had not been told if the person had fled the scene with evidence, and Defendant was not acting suspiciously or nervously when approached by Officer.



Self Defense

Richardson v. State, 2014 WL 2994439 (Miss. 2014):
Holding:  Victim’s violent prior bad acts and criminal history were admissible to show Defendant’s statement of mind where Defendant claimed self-defense to murder.

Cupello v. State, 2015 WL 1065387 (Ind. App. 2015):
Holding:  Where Officer without a warrant put his foot in door of Defendant’s residence while speaking to him, this was an unlawful entry under Fourth Amendment, and Defendant was entitled to use reasonable force to prevent the unlawful entry under Castle Doctrine; Defendant used reasonable force to terminate the unlawful entry when he slammed the door, even though door hit officer, and Defendant was entitled to Castle Doctrine defense to assault-on-law-enforcement-officer charge.

Sentencing Issues

State ex rel. Richardson v. Green, 465 S.W.3d 60 (Mo. banc July 21, 2015):
Even though Sec. 558.046 allows a judge to reduce sentences for alcohol and drug-related crimes that do not “involve violence,” Defendant’s involuntary manslaughter conviction arising out of a DWI did not qualify for reduction; involuntary manslaughter “involves violence” since, under the statute, a perpetrator must cause death through criminal negligence.  
Facts:  Defendant was convicted of two counts of involuntary manslaughter for killing two people in a car accident involving DWI.  He was sentenced to 15 years.  Later, he sought a sentence reduction under Sec. 558.046.  The trial court reduced his sentence to seven years.  The State sought a writ of prohibition.
Holding:   Sec. 558.046 allows a sentencing court to reduce any term of sentence, probation, conditional release or parole for persons convicted of an offense that “did not involve violence” or threat of violence, and that involved alcohol or illegal drugs.  Defendant claims his offense did not “involve violence” since he did not intend violence.  However, the phrase “involve violence” is broad and encompasses more than merely crimes of violence.  The offense of involuntary manslaughter, Sec. 565.024.1(3)(a), inherently involves violence because it contains an element of causing death through criminal negligence, regardless of whether violence was intended by the perpetrator.  The statute is not limited to violence that was intentionally or knowingly inflicted.  The statute did not authorize the trial court to reduce Defendant’s sentence here.  Writ granted.  


State v. Taylor, 2015 WL 4627927 (Mo. banc Aug. 4, 2015):
Holding:  Court questions trial judge’s practice of telling the attorneys what sentence Judge will give before Judge actually sentences defendants so that defendants will not be surprised or have “emotional trauma” over the sentence in open court, because this is contrary to the right of a defendant to personally be given the opportunity to speak and present mitigating evidence prior to sentencing; however, the practice does not violate Rule 29.07(b)(1), because its requirement of allocution is merely directory and not mandatory.

State v. Hall, 2015 WL 5231566 (Mo. App. E.D. Sept. 8, 2015):
Holding:  Where the State’s indictment did not charge Defendant as a “persistent offender,” the trial court erred in sentencing him as such, and this constituted manifest injustice because he was sentenced to a greater term of imprisonment than authorized.  

State v. Henderson, 2015 WL 4627424 (Mo. App. S.D. Aug. 4, 2015):
Holding:  (1)  The 25-day requirement for filing a New Trial Motion under Rule 29.11(b) is not jurisdictional, and can be waived by the State; where State had asked trial judge to rule on the merits of “late” New Trial Motion, State could not argue the opposite on appeal to bar appellate court from ruling issue on the merits; appellate court decides issue on the merits; (2) where the written judgment and sentence misstated the offense Defendant was convicted of, this was a clerical error that can be corrected nunc pro tunc.

State v. Williams, 465 S.W.3d 516 (Mo. App. W.D. July 21, 2015):
A persistent felony offender finding in a felony cases raises the maximum penalty to the next highest felony class, but does not raise the minimum penalty; Defendant was entitled to resentencing where Judge mistakenly believed that because Defendant was a persistent felony offender, the minimum sentence was that for the next highest felony.
Facts:  Defendant was convicted at trial of DWI as a chronic offender, and prior and persistent felony offender.  The Judge believed the minimum sentence was 10 years, and sentenced Defendant to 10 years.
Holding:  Plain error relief is available here because where a court sentences a defendant based on a mistaken belief as to the authorized range of punishment, this is clear error that results in manifest injustice.  Sec. 577.023.5 states that a “chronic” alcohol offense is a Class B felony.  The range of punishment for B felonies is 5 to 15 years.  Because Defendant was also found to be a prior and persistent felony offender under 558.016, the authorized maximum sentence is that for a Class A felony of 30 to life.  However, the effect of persistent offender status is to increase the maximum authorized sentence to a Class A felony, but the minimum remains as a Class B felony of 5 years.  A sentence based on a materially false foundation violates due process.  Remanded for resentencing.

Masters v. Lombardi, 2015 WL 5821525 (Mo. App. W.D. Oct. 6, 2015):
Sec. 559.115 does not prohibit Defendant convicted of first-degree assault (which is a “dangerous felony”) from being given 120-day shock incarceration, even though Defendant would have to serve 85% of his sentence otherwise; the 85% Rule statute does not affect the trial court’s power to release a person convicted of a dangerous felony during the first 120 days of their incarceration.  
Facts:  In 2010, Defendant (Masters) pleaded guilty to first-degree assault and was placed on probation.  In 2013, the court revoked his probation and ordered that he be placed in a 120-day shock program under Sec. 559.115.3.  Subsequently, the DOC issued a memorandum stating its position that Defendant was no longer eligible for probation consideration under the 120-day shock program.  DOC argued that, under 559.115, because his conviction was for a dangerous felony, he was ineligible for parole until he had served 85% of his sentence, and because 559.115 precluded probation for those convicted of “any offense in which there exists a statutory prohibition against either probation or parole,” Defendant could not be released on probation.  Defendant brought a declaratory judgment action.  The trial court ruled for DOC.  Defendant appealed.
Holding:  559.115 allows a court to place a Defendant in a 120-day shock program.  Sec. 559.115.2 provides that this power is limited only if “otherwise prohibited by subsection 8.”  Subsection 8 states that “notwithstanding any other provision of law, probation may not be granted pursuant to this section to offenders who have been convicted of” certain listed felonies (not first-degree assault) “or any offense in which there exists a statutory prohibition against either probation or parole.”  Although first-degree assault is a dangerous felony under 556.061(8), which would require Defendant to serve 85% of his sentence before becoming parole eligible, this does not affect the court’s power to release him on probation within his first 120 days in DOC under 559.115.  The same statute that provides for 85%, Sec. 558.019.1, explicitly states that it “shall not be construed to affect … the provisions of section 559.115, relating to probation.”  This plain language indicates that it does not override the court’s power to grant Defendant probation upon successful completion of a 120-day program.   DOC argues that the phrase “any offense in which there exists a statutory prohibition against either probation or parole” was intended as a catch-all phrase to cover other, unidentified dangerous felonies.  But had the Legislature intended that, it could have referenced the dangerous felony definition in 556.061(8).  The true meaning of the phrase “any offense in which there exists a statutory prohibition against either probation or parole” means offenses subject to a prohibition on either probation or parole arising from a statute other than 558.019.  An example would be the armed criminal action statute, which by its terms requires a mandatory three-year minimum, and prohibits probation or parole during that three years.

U.S. v. Ramos, 2014 WL 3938590 (1st Cir. 2014):
Holding:  Even though Defendant was convicted of aiding and abetting production of child pornography, supervised release condition prohibiting internet access without probation officer’s permission was not reasonably necessary to achieve sentencing goals, where Defendant had no history of improper internet use and the internet was not used in the instant conviction.

U.S. v. Sellers, 2015 WL 1881342 (2d Cir. 2015):
Holding:  A prior drug conviction that was replaced by a youthful offender adjudication was not a qualifying prior conviction under ACCA.

U.S. v. Pierce, 2015 WL 2166141 (2d Cir. 2015):
Holding:  Where the sentencing statute was ambiguous as to how convictions had to be sequenced, the rule of lenity required court to deem Defendant’s possession of firearm count, rather than his discharging count, to be the first conviction, because this sequencing carried a lower mandatory minimum.   




U.S. v. Merlino, 2015 WL 2059594 (3d Cir. 2015):
Holding:  In order to revoke supervised release, court must have issued a warrant or summons prior to expiration of the release term; this is a jurisdictional requirement not subject to equitable tolling.

Price v. Warden, 2015 WL 2208422 (5th Cir. 2015):
Holding:  The principle that a good-time forfeiture law, enacted after Petitioner’s sentencing, is retrospective, even if forfeiture is triggered by post-enactment conduct, is clearly established, and Petitioner is entitled to habeas relief.

U.S. v. Palacios, 2014 WL 2119096 (5th Cir. 2014):
Holding:  Where Defendant’s appeal was pending when new USSG went into effect which stated that Gov’t should not withhold a one-level reduction for pretrial acceptance of responsibility based on interests not identified in USSG, Defendant was entitled to application of this USSG to reduce his sentence.

U.S. v. Jones, 2014 WL 2616892 (5th Cir. 2014):
Holding:  Offense of escaping from a halfway house was not a “crime of violence,” because did not serious risk of potential injury to another.

U.S. v. Mackay, 2014 WL 2900929 (5th Cir. 2014):
Holding:  Clerical error in PSI report listing defendant’s prior offenses as cocaine sales, when they actually were marijuana sales, was not harmless.

U.S. v. Blevins, 2014 WL 2711159 (5th Cir. 2014):
Holding:  Even though Gov’t had filed information about a prior conviction as part of a first indictment, where that indictment was dismissed, the Gov’t was required to file the prior conviction information again as part of the second indictment in order for it to be effective.

U.S. v. Garcia-Figueroa, 2014 WL 2616889 (5th Cir. 2014):
Holding:  Incorrectly grouping offense of conspiracy to bring illegal alien into U.S. and smuggling offense separately from illegal entry offense was not harmless where this resulted in two-level increase in sentence level.

U.S. v. Duke, 97 Crim. L. Rep. 300 (5th Cir. 6/5/15) and U.S. v. Ullmann, 97 Crim. L. Rep. 300 (10th Cir. 6/9/15):
Holding:  Lifetime total ban on internet use as condition of supervised release is unreasonable, given the importance of internet to modern life.

Jones v. Chappell, 2014 WL 3567365 (C.D. Cal. 2014):
Holding:  California’s death penalty system is arbitrary and capricious under 8th Amendment because of long delays and because only 13 of 900 defendants since 1978 have been executed; in effect, sentences are life sentences with remote possibility of death, which no rational legislature or jury could ever impose.

U.S. v. Spann, 2014 WL 2975268 (7th Cir. 2014):
Holding:  Trial court failed to justify by reference to the statutory sentencing factors giving 97 months to drug Defendant; court said only that trafficking heroin was serious crime, that Defendant was an addict, and that the prison term would give Defendant time to obtain skills to use when he got out of prison.

U.S. v. Baker, 2014 WL 2736016 (7th Cir. 2014):
Holding:  Even though Defendant had used a pseudonym on an Internet dating website, this did not support special condition of supervised release of computer monitoring for failure to register as sex offender under SORNA.

U.S. v. Siegel, 2014 WL 2210762 (7th Cir. 2014):
Holding:  Where judge imposed various costly conditions (such as treatment programs and internet monitoring) on Defendant’s supervised release, judge was required to explicitly state that Defendant was not required to pay the expense if he could not afford it and that revoking Defendant for inability to pay would be improper.

U.S. v. Castro-Alvarado, 2014 WL 2696730 (7th Cir. 2014):
Holding:  Even though Defendant had six prior drug dealing convictions and various prior immigration-related convictions, court did not abuse discretion in imposing sentence on low end of range, where court considered mitigating circumstances of rehabilitation from drugs and alcohol, family and work history, and remoteness of prior convictions.

U.S. v. Sheth, 2014 WL 3537852 (7th Cir. 2014):
Holding:  Fraud Defendant was entitled to discovery and an evidentiary hearing on Gov’t’s motion for turnover of assets to enforce restitution.

In re Her Majesty the Queen in Right of Canada, 2015 WL 2193171 (9th Cir. 2015):
Holding:   Even though Defendant perpetrated a similar fraud in Canada, Canada was not entitled to restitution under MVRA from Defendant’s fraudulent scheme to obtain energy credits under U.S. law, where these were different schemes not causally linked.  

U.S. v. Brooks, 2014 WL 2443032 (10th Cir. 2014):
Holding:  In determining whether a prior conviction is a felony for purposes of imposition of career offender enhancement, the maximum amount of time a particular Defendant could have received controls, rather than the amount of time the worst imaginable recidivist could have received; where Defendant received six months on a prior offense, it was not a felony for enhancement purposes.  

Dodd v. Trammell, 2013 WL 7753714 (10th Cir. 2013):
Holding:  In death penalty case, where victim-impact witnesses were allowed to testify that they wanted Defendant to be sentenced to death, this violated 8th Amendment, warranted habeas relief, and was not harmless under Brecht.


U.S. v. Charles, 2014 WL 3031267 (11th Cir. 2014):
Holding:  It was improper to impose two-level increase for trafficking in unauthorized credit access devices at the same time Defendant was convicted of aggravated identity theft, which had a two-year mandatory minimum; the USSG prohibited simultaneous application of a sentence increase for transfer of a means of identification.

Jones v. Chappell, 2014 WL 3567365 (C.D. Cal. 2014):
Holding:  California’s death penalty system is arbitrary and capricious under 8th Amendment because of long delays and because only 13 of 900 defendants since 1978 have been executed; in effect, sentences are life sentences with remote possibility of death, which no rational legislature or jury could ever impose.

U.S. v. Hendrickson, 2014 WL 2600090 (N.D. Iowa 2014):
Holding: In sentencing for possession of stolen gun, Defendant’s youth and drug addiction, which was a serious brain disease that diminished his capacity to make decisions, called for a sentence at low end of range.

U.S. v. Crisman, 2014 WL 4104415 (D.N.M. 2014):
Holding:  District court, for sentencing purposes, would not rely on a study that concluded that persons convicted of child pornography offenses were likely guilty of additional crimes against children, including contact offenses, as proof of uncharged crimes; there were methodological flaws in the study, and in any event, reliance on the study would deviate from making individualized determinations of sentence.

Songster v. Beard, 2014 WL 3731459 (E.D. Pa. 2014):
Holding:  Miller’s ban on automatic juvenile LWOP is retroactive.

U.S. v. Nieves-Velez, 2014 WL 2925354 (D.P.R. 2014):
Holding:  Defendant established sentencing factor manipulation, warranting re-sentencing in conspiracy regarding a controlled drug buy and possession of firearm case; Defendant was first-time offender and had no contact with agents or informants until he arrived at apartment where buy took place, and he claimed he let the buy take place and stayed silent due to safety concerns for him and his family.

U.S. v. Villalobos, 2014 WL 3687330 (S.D. Tex. 2014):
Holding:  Even though Defendant acted as leader of criminal enterprise, where the enterprise likely did not involve five participants and was not extensive, only a two-level increase was warranted for Hobbs Act violation.

Osborne v. State Dept. of Corrections, 2014 WL 4377830 (Alaska 2014):
Holding:  Proper forum for challenging DOC’s sentence calculation is through postconvction relief motion.




Reed-Kaliher v. Hoggatt, 2015 WL 1529123 (Ariz. 2015) & State ex rel. Polk v. Hancock, 2015 WL 1529193 (Ariz. 2015):
Holding:  Under state Medical Marijuana Act, State cannot make as a condition of a plea offer that Defendant not use medical marijuana while on probation, where Defendant is a qualified patient for medical marijuana.

People v. Vargas, 2014 WL 3361238 (Cal. 2014):
Holding:  Where two prior convictions of Defendant were based on the same act, this should only count as one prior strike under “three strikes” law.

People v. Smith, 2015 WL 1882201 (Cal. 2015):
Holding:  Exclusion in death penalty phase of former Warden’s testimony that prison security procedures made it unlikely that Defendant would be dangerous if sentenced to LWOP violated due process; this prevented Defendant from rebutting State’s claim that Defendant would be dangerous in prison.

Casiano v. Commissioner of Corrections, 97 Crim. L. Rep. 229 (Conn. 5/26/15):
Holding:  Miller’s ban on mandatory LWOP for juveniles is retroactive, and applies to “functional” LWOP; sentence of 50 years is “functional” LWOP.

Hawkins v. State, 2014 WL 2150017 (Fla. 2014):
Holding:  Where Defendant failed to appear for sentencing because he had been arrested for something else, this was not a “willful” failure to appear that violated a furlough agreement.

Fuller v. State, 2014 WL 2466325 (Ind. 2014):
Holding:  Even though trial court had discretion to sentence 15-year old to 150 years for murder (and did so), appellate court reduces sentence to 85 years where the murders were not particularly heinous and Defendant’s youth was a mitigating factor.

State v. Young, 2015 WL 1510577 (Iowa 2015):
Holding:  Prior uncounseled misdemeanor conviction could not be used to enhance later conviction where Defendant had been denied right to counsel in misdemeanor case.

State v. Hilt, 322 P.3d 367 (Kan. 2014):
Holding:  Alleyne requires that a jury, not a judge, find the existence of aggravating factors to impose a “hard life” sentence.

State v. Dull, 97 Crim. L. Rep. 297 (Kan. 6/5/15):
Holding:  State law requiring mandatory lifetime supervision of sex offenders violates 8th Amendment when applied to Juveniles; Juveniles are different under Graham (U.S. 2010), Roper (U.S. 2005) and Miller (U.S. 2012).  




In re Tyrell A., 2015 WL 1412704 (Md. 2015):
Holding:  A student who voluntarily got into a fist-fight with Juvenile at school was not a “victim” entitled to restitution; the student was 50% responsible for the fight.

Makowski v. Governor, 2014 WL 2503758 (Mich. 2014):
Holding:  Where Governor had commuted a sentence with words “I do hereby commute,” the commutation was final and Governor could not later revoke it.

People v. McKinley, 2014 WL 2894917 (Mich. 2014):
Holding:  Restitution cannot be tied solely to uncharged conduct; restitution must be linked to the convicted offenses.

State v. Robinson, 2014 WL 2515932 (N.J. 2014):
Holding:  Where statute prohibited imposing more than one extended term in a single sentencing proceeding and court was required by another statute to extend term for one of Defendant’s offenses, court could not extend term for a second offense being sentenced at same time.

State v. Cabezuela, 2015 WL 2125674 (N.M. 2015):
Holding:  Trial court was required to consider mitigating evidence before sentencing where a life sentence was not mandatory.

State v. Bode, 2015 WL 1841337 (Ohio 2015):
Holding:  Prior uncounseled juvenile adjudication where juvenile faced incarceration was one where due process required counsel, so the prior adjudication cannot be used to enhance later offense.

Com. v. Eisenberg, 2014 WL 4079968 (Pa. 2014):
Holding:  Where Defendant stole only $200 in poker chips from a casino, which was a misdemeanor, mandatory statutory minimum fine of $75,000 for the offense violated State Constitution’s prohibition on excessive fines; the fine was 375 times the amount of the theft and the minimum fine greatly exceeded the maximum statutory fines for other offenses, including murder.

Com. v. Melvin, 2014 WL 4100200 (Pa. 2014):
Holding:  Even though Defendant-Judge was convicted of theft, trial court could not impose sentence which required Defendant-Judge to send photo of herself in handcuffs to all other members of the judiciary; the condition was not legitimately intended for Defendant’s rehabilitation, but was imposed to shame and humiliate Defendant in eyes of her colleagues.

Com. v. Newman, 2014 WL 4088805 (Pa. 2014):
Holding:  Statute permitting trial court, as opposed to jury, to increase Defendant’s minimum sentence upon a finding that a gun was used in drug offense violated Defendant’s right to jury trial; the possession of gun must be pleaded in the indictment and found by a jury for a judge to be able to consider it.
Reed-Kaliher v. Hoggatt, 2014 WL 3702518 (Ariz. App. 2014):
Holding:  Where medical marijuana is legally authorized, trial court cannot prohibit Defendant from using medical marijuana as a condition of probation.

People v. Martinez, 2014 WL 2535336 (Cal. App. 2014):
Holding:  Court could not order that Defendant pay restitution for hit-and-run victim’s injuries, where Defendant was not convicted or charged with any offense involving responsibility for the actual accident.

People v. Klatt, 2014 WL 1620971 (Cal. App. 2014):
Holding:  Probation condition which prohibited Defendant from “socializing” with anyone who had physical custody of a minor unless approved by a probation officer was vague and overbroad.

People v. Bradford, 2014 WL 3427212 (Cal. App. 2014):
Holding:  Use of wire-cutters during a burglary was not a “deadly weapon,” and thus Defendant was eligible for resentencing under sentencing reform law; Defendant did not threated anyone with wire-cutters, and wire-cutters weren’t modified to make them into a weapon.

People v. Osorio, 185 Cal. Rptr. 3d 881 (Cal. App. 2015):
Holding:  Court abused discretion by revoking parole for violation of condition that Defendant was not to have contact with gang members, and Defendant only talked to gang member for 10 minutes; violation was not severe enough to warrant revocation.

People v. Rogers, 2014 WL 4242459 (Colo. App. 2014):
Holding:  Even though Police Dept. paid a sexual assault nurse to conduct an exam on Victim, Police Dept. was not itself a “victim” of crime entitled to restitution to recoup cost of nurse.

State v. Urena, 2014 WL 1805346 (La. App. 2014):
Holding:   Even though Defendant was convicted of incest with his stepdaughter, two consecutive 20-year sentences were constitutionally excessive where Defendant did not force victim to have sex with him, did not threaten victim and did not penetrate victim.

State v. Harris, 2014 WL 2199829 (La. App. 2014):
Holding:  Where Defendant was indigent, his judgment providing for a jail term in the event he could not pay his fine must be deleted.

Blevins v. Com., 2014 WL 2784748 (Ky. App. 2014):
Holding:  Even though Defendant was convicted of animal abuse, Animal Rescue Society was not entitled to restitution for its expenses for housing Defendant’s mistreated dogs, where Society had voluntarily accepted the State’s request to care for the dogs.



People v. Woolfolk, 2014 WL 783564 (Mich. App. 2014):
Holding:  For determining when a juvenile turns 18 for Miller / mandatory life without parole purposes, court adopts the “birthday rule” whereby a person attains a given age on the anniversary date of his birth, rather than the common-law rule where a person attains that age the first moment of the day before his birth; thus, Defendant was a “juvenile” where he committed murder one day before his 18th birthday under “birthday rule.”

State v. Nodes, 2014 WL 2687872 (Minn. App. 2014):
Holding:  Where Defendant pleaded guilty to two sex offenses in a single plea proceeding, one of the offenses could not be counted as a “prior” offense necessary to invoke lifetime supervision; the pleas were simultaneous, so there was no “prior” offense.

Kubrom v. State, 2015 WL 1414004 (Minn. App. 2015):
Holding:  Where Defendant pleaded guilty to a definite-term sentence as part of a plea agreement, amendment of the sentence to include a five-year mandatory conditional-release term violated plea agreement by extending his total prison exposure, and allowed Defendant to withdraw his plea.

State v. Klembus, 2014 WL 3697685 (Ohio App. 2014):
Holding:  The repeat DWI specification is not rationally related to a legitimate state interest, and thus, violated equal protection; the specification depends solely on a prosecutor’s decision whether to present the issue to the grand jury; thus, repeat offenders may be treated differently from one another.

Simon v. State, 2014 WL 3734190 (Tex. App. 2014):
Holding:  Trial court lacked jurisdiction to modify Defendant’s probation to require sex offender counseling before receiving the Court of Appeals’ mandate affirming the conviction; therefore, the court could not revoke probation for failure to do the counseling.

State v. Miller, 2014 WL 1911424 (Wash. App. 2014):
Holding:  Change in state caselaw that allowed a court to give concurrent sentences instead of consecutive ones was a significant change in law that allows an exception to the one-year time limit for collateral attack on sentences.

In re Crow, 2015 WL 1945114 (Wash. App. 2015):
Holding:  Even though murder Victim had reported Defendant’s alleged assault of a third-party to police more than a week before Victim was murdered, the “good Samaritan” aggravator did not apply, because Victim was not murdered while providing immediate aid to someone in peril.

Com. v. Weathers, 2014 WL 2944912 (Penn. Super. 2014):
Holding:  After Defendant filed his notice of appeal, trial court lacked jurisdiction to increase Defendant’s restitution.


Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)


Dunivan v. State, 2015 WL 5092055 (Mo. banc July 21, 2015):
Even though County Prosecutor was representing the State in an action by Petitioner to be removed from the sex offender registry, the Attorney General had an absolute right to intervene under Rule 52.12(1)(a) and Sec. 27.060, which permits the Attorney General to appear in any proceeding in which the State’s interests are involved; further, the Missouri Highway Patrol had a right to intervene pursuant to Rule 52.12(a)(2) because MSHP has an interest relating to the subject of the action due to its role in maintaining the sex offender registry that is not represented adequately by County Prosecutor.
Facts:  Petitioner, a sex offender, filed a petition to be removed from the sex offender registry.  The County Prosecutor was representing the State, when the Attorney General and MSHP sought to intervene.  The circuit court denied the motion to intervene.
Holding:  Rule 52.12(a)(1) allows anyone to intervene “when a statute of this state confers an unconditional right to intervene.”  Sec. 27.060 allows the Attorney General to “appear and interplead, answer or defend, in any proceeding or tribunal in which the state’s interests are involved.”  The State has an interest in whether Petitioner is removed from the registry.  As a result, 27.060 gives Attorney General the unconditional statutory right to intervene.  Rule 52.12(a)(2) allows intervention where a party has an interest in the subject matter of the action, that the ability to protect that interest is impaired, and that the existing parties are inadequately representing the applicant’s interests.  Here, MSHP has an interest because it maintains the registry.  Further, County Prosecutor did not adequately represent MSHP’s interests because County Prosecutor was not asserting that Petitioner had an independent obligation to register under federal law.  MSHP is allowed to intervene.

U.S. v. Ramos, 2014 WL 3938590 (1st Cir. 2014):
Holding:  Even though Defendant was convicted of aiding and abetting production of child pornography, supervised release condition prohibiting internet access without probation officer’s permission was not reasonably necessary to achieve sentencing goals, where Defendant had no history of improper internet use and the internet was not used in the instant conviction.

U.S. v. Gonzalez-Medina, 2014 WL 2977128 (5th Cir. 2014):
Holding:  Circumstance-specific, rather than categorical approach, applies to determination whether a sex offense complied with the four-year age differential of SORNA, for registration requirements for offenses involving consensual sexual conduct if victim was at least 13 and Defendant was no more than four years older.

U.S. v. Baker, 2014 WL 2736016 (7th Cir. 2014):
Holding:  Even though Defendant had used a pseudonym on an Internet dating website, this did not support special condition of supervised release of computer monitoring for failure to register as sex offender under SORNA.


U.S. v. White, 2015 WL 1516385 (10th Cir. 2015):
Holding:  The term “offense” listed in SORNA defining sex offender tiers refers to generic crimes, not Defendant’s particular conduct; thus, the categorical approach is used to compare Defendant’s prior sex offense and determine the tier level, combined with a circumstance-specific approach with respect to victim’s age.

State v. Dull, 97 Crim. L. Rep. 297 (Kan. 6/5/15):
Holding:  State law requiring mandatory lifetime supervision of sex offenders violates 8th Amendment when applied to Juveniles; Juveniles are different under Graham (U.S. 2010), Roper (U.S. 2005) and Miller (U.S. 2012).  

Stallworth v. State, 2015 WL 1737300 (Miss. 2015):
Holding:  Where Defendant’s foreign-state sex conviction had been expunged, he was no longer required to register as sex offender.

People v. Tirey, 2014 WL 1653278 (Cal. App. 2014):
Holding:  Statute which allowed sex offenders who had sexual intercourse with children under 10 to obtain a certificate of rehabilitation but did not allow offenders who committed lewd acts with children under 14 to obtain a certificate violated Equal Protection.

Simon v. State, 2014 WL 3734190 (Tex. App. 2014):
Holding:  Trial court lacked jurisdiction to modify Defendant’s probation to require sex offender counseling before receiving the Court of Appeals’ mandate affirming the conviction; therefore, the court could not revoke probation for failure to do the counseling.

State v. Trammell, 2014 WL 3565667 (N.M. App. 2014):
Holding:  State caselaw rule that a defendant must be advised by counsel that he will have to register as a sex offender was not a “new rule,” and therefore, was retroactive.

Sexual Predator

People v. Bingham, 2014 WL 2134387 (Ill. 2014):
Holding:  Even though Defendant, while on probation for a sex crime, grabbed a teacher’s breast through her clothing; had previously touched the butt of a fellow group home resident; and had 12 incidents of prior sexual misconduct involving people of approximately the same age as him, the details of which were unknown, the evidence was insufficient to support an SVP commitment based on a substantial probability that Defendant would commit a sex crime in the future, if not confined.





In re Civil Commitment of Ince, 2014 WL 1628112 (Minn. 2014):
Holding:  Remand for re-evaluation of whether SVP Defendant was “highly likely” to reoffend in future was required, where Defendant had been living successfully in the community for eight months.

People v. Jernigan, 2014 WL 3362448 (Cal. App. 2014):
Holding:  Prior offense of attempting to commit forcible oral copulation was not a “sexually violent offense” under SVP law.

In re Commitment of Clark, 2014 WL 133040 and 2014 WL 2922491 (Ill. App. 2014):
Holding:  An SVP Defendant has right to issue subpoena duces tecum, prior to probable cause hearing on State’s petition for civil commitment, to the evaluator who recommended SVP commitment.

People v. Grant, 2015 WL 1248044 (Ill. App. 2015):
Holding:  Defendant’s due process rights were violated in SVP proceeding by court appointment of expert of State’s choice and denial of expert of Defendant’s choice; the SVP Act did not contemplate an expert of State’s choosing.

State v. Raul L., 2014 WL 2503745 (N.Y. App. 2014):
Holding:  Even though appointed counsel was allowed to withdraw due to inadequate time to prepare, where Defendant in SVP proceeding did not express any desire to go pro se until after court told him that appointing new counsel would delay trial by four or more months, Defendant’s waiver of counsel was not unequivocal and was not voluntary.

In re Civil Commitment of Spicer, 2014 WL 4056029 (Minn. App. 2014):
Holding:  Trial court’s findings lacked specificity to determine whether Defendant should be committed as SVP; the findings were merely recitations of evidence presented at trial, were conclusory and were not meaningfully tied to the conclusions of law.

Statute of Limitations

Rudin v. Myles, 2015 WL 1019959 (9th Cir. 2015):
Holding:  Even though Petitioner knew for three years that her habeas counsel had abandoned her by failing to file a postconviction petition in state court, she was entitled to equitable tolling where she was affirmatively misled by the court’s finding of extraordinary circumstances that would extend the one-year deadline and by the State’s failure to question timeliness. 

State v. Kay, 2015 WL 1431877 (Utah 2015):
Holding:  Communications fraud is not a “continuing offense” for statute of limitations purposes and is complete the moment a Defendant sends a communication for purposes of fraud.



In re Yung-Cheng Tsai, 2015 WL 2164187 (Wash. 2015):
Holding:  Padilla was a significant change in law that warranted exemption from one-year time limit for postconviction petition.

State v. Miller, 2014 WL 1911424 (Wash. App. 2014):
Holding:  Change in state caselaw that allowed a court to give concurrent sentences instead of consecutive ones was a significant change in law that allows an exception to the one-year time limit for collateral attack on sentences.

Statutes – Interpretation – Vagueness -- Constitutionality

State v. Merritt, 2015 WL 4929765 (Mo. banc Aug. 18, 2015) & State v. McCoy, 2015 WL 4930615 (Mo. banc Aug. 18, 2015):
(1)  The “gun amendment,” Article I, Sec. 23, is not retroactive because it does not contain any text stating it should be applied retroactively; thus, it does not apply to cases that were pending before its enactment; (2) “strict scrutiny” applied under prior and current Article I, Sec. 23 to review gun claims; and (3) the felon-in-possession law, Sec. 571.070.1(1), survives strict scrutiny because it is narrowly tailored to achieve a compelling governmental interest in public safety and reducing firearm-related crimes; felons are more likely to commit violent and gun related crimes.
Facts:  Merritt was convicted of a drug felony in 1986.  He was charged with being a felon-in-possession in 2012.  The trial court granted a motion to dismiss on grounds that the felon-in-possession law violated the right to bear arms and was a retrospective law.  The State appealed.  While the appeal was pending, “new” Article I, Sec. 23 took effect.
McCoy was convicted of prior felonies, and was charged with being a felon-in-possession in 2012.  He filed a motion to dismiss, which was overruled.  After he was convicted at trial, he appealed.  He contended that the felon-in-possession law violated the right to bear arms and was retrospective.  While the appeal was pending, “new” Article I, Sec. 23 took effect.
Holding:  The Court reviews constitutional claims de novo.  As an initial matter, Defendants’ “retrospective law” claims fail because Art. I, Sec. 13’s ban on retrospective laws does not apply to criminal laws.  Defendants claim the “new” Art. I, Sec. 23, applies to them because their cases were pending (not yet final) when the new amendment took effect.  The Missouri rule is that statutory and constitutional provisions are prospective only, unless a different intent is evident beyond question.  There is nothing in “new” Art. I, Sec. 23, that says it was intended to be retroactive.  As a matter of state law, “strict scrutiny” applied under the “old” Art. I, Sec. 23, as well as the “new” amendment, because laws affecting fundamental rights are reviewed under “strict scrutiny.”  (The Court expressly states that it is not deciding whether “strict scrutiny” applies to Second Amendment claims.)  The felon-in-possession law passes “strict scrutiny.”  The State has a compelling interest in public safety and reducing gun-related crimes.  Prohibiting felons from possessing firearms is narrowly tailored to achieve this.  Felons are more likely to commit violent and gun-related crimes.   


City of St. Peters v. Roeder, 2015 WL 4929090 (Mo. banc Aug. 18, 2015):
(1)  “Red light” camera ordinance conflicts with State law because it does not require the assessment of two points for a moving violation; (2) the invalid portion of the ordinance (no points) can be severed from the valid portions; but (3) such severance can be given only prospective application, because it would violate due process to impose points against Defendant when Defendant was affirmatively informed that a violation of the ordinance would not result in points.
Facts:  Defendant, who ran a red light camera, was charged under city ordinance making running a red light an infraction punishable by fine up to $200 and no points shall be assessed against their license.  Defendant challenged the validity of the ordinance on a number of grounds.
Holding:  Sec. 302.302.1(1) requires that a person found guilty of a moving violation be assessed two points.  The ordinance conflicts with State law by prohibiting what the state law requires.  Nevertheless, the Court does not declare the entire ordinance invalid, because the “no points” provision can be severed from the rest of the ordinance.  At the time Defendant violated the ordinance, though, it provided she would not be subject to points.  Due process requires that a person receive notice not only of the conduct that will subject her to punishment, but also of the penalty the State may impose.  This notion is partly enforced through the ex post facto prohibitions in the U.S. and Missouri Constitutions, and is also expressed in Missouri’s constitutional ban against civil laws retrospective in operation.  These notions require that this Court give effect to the severance and permit enforcement of the remainder of the ordinance prospectively only.  Thus, the ordinance cannot be enforced against Defendant because it would violate her right to fair notice of a direct consequence of her conviction, since Defendant did not have fair notice that points would be assessed at the time of the violation.  Judgment dismissing charges affirmed.

City of Moline Acres v. Brennan, 2015 WL 4930167 (Mo. banc Aug. 18, 2015):
(1) City Ordinance which prohibited vehicle owners from “permitting” their vehicle to be operated at a speed in excess of the speed limit requires that City prove that the owner gave the driver specific permission to do this; it violates due process and shifts burden of proof to create rebuttal presumption that proof of ownership proves consent to unlawful speeding; and (2) City Ordinance system which sent defendants a “notice” that they would be charged in Municipal Court with Ordinance violation unless they paid City an alleged “fine” violated due process because this was a shortcut “around” the judicial system; only courts are authorized to impose “fines” and only after a judicial determination of guilt.
Facts:  City Ordinance prohibited vehicle owners from “permitting” their vehicle to be operated in excess of a speed limit.  Defendant’s car was caught speeding by an automated enforcement camera.  City sent him an alleged Notice of violation that informed him that unless he paid a fine to City, the matter would be referred to Prosecutor for prosecution.  Defendant was ultimately charged with violating Ordinance.  Defendant challenged Ordinance on various grounds.
Holding:  The Ordinance here does not prohibit speeding.  The Court is required to take the Ordinance at “face value.”  What Ordinance prohibits is owners permitting their vehicle from being operated at an unlawful speed.  The identity of the driver is not an element of the offense.  Ordinance requires proof (1) that a vehicle was speeding, (2) that the person charged was the owner of the vehicle, and (3) that the owner gave the driver specific permission to operate the vehicle at an unlawful speed.  City argues that proof of ownership creates a rebuttable presumption of consent to operation and unlawful speeding.  But such a presumption is not constitutionally permissible in either a civil or criminal case.  Even if this Court assumes there is some rational connection between ownership of a vehicle and permission to use that vehicle generally, this does not stretch far enough to allow the fact-finder to infer from ownership the very specific permission to exceed the speed limit that the Ordinance requires.  City can charge the violation, however, if it can state facts in the Notice charging the offense showing probable cause that the owner gave the driver specific permission to use owner’s vehicle for speeding.  But the Notice here did not conform to Rule 37.33 for various reasons.  First, it did not state the name, division and street address of the circuit court.  Second, it did not show any facts to establish probable cause that Defendant violated the Ordinance; instead the blank merely contains the phrase, “Violation of Public Safety on Roadways.”  Third, the Notice fails to tell defendants that they can plead not guilty and appear at trial.  Rule 37.49 creates a process to allow defendants to plead guilty and pay a fine to a “violations bureau.”  But the Notice and Ordinance here do not do that.  Instead, the payment system creates an unauthorized extra-judicial process.  The Ordinance creates a system whereby owners of vehicles are accused of violating the Ordinance in a letter from police, and then told that by paying money to the City, charges will not be filed in the first place.  “When a ‘fine’ is paid to a court, the court must report the conviction and distribute the proceeds according to law.  When money is paid directly to the City in order to keep from being charged … that payment is in no sense a ‘fine’ and is not subject to [judicial] oversight and reporting.”  The power to inflict punishment requires a judicial determination that a law has been violated.  Before there can be such judicial determination, due process requires City prove guilt beyond a reasonable doubt.  These two principles prevent City from threatening prosecution as a means of forcing a person to pay City with no due process and no proof of guilt.  Under Rule 37.33, it is improper for any notice to demand payment of money.  The only exception is for notices that are subject to a “violation bureau.”  The system here is an unauthorized one that is a shortcut “around” the judicial system and its protections for the accused.  As a result, both Ordinance and the Notice are invalid.  Judgment dismissing charge affirmed.
Concurring opinion (Draper, Stith, Teitleman, JJ.):  When confronting matters of public safety, courts should skeptically scrutinize manufactured legal fictions that may obscure the actual danger confronted.  Prior cases have held that traffic ordinances cannot be a tax ordinance in the guise of an ordinance enacted under the police power.  It is for the court to determine whether the primary purpose of the ordinance is regulation under the police power or revenue under the tax power.  Ordinance comes across as a mechanism for generating City revenue, not as public safety measure.  This Court should be cognizant of the times in which these ordinances are being enforced in light of recent criticism of St. Louis County municipalities, which have used traffic violations and the revenue they generate to enrich their coffers to the financial detriment of the citizens they are ostensibly protecting.


Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.

Molette v. Wilson, 2015 WL 5134962 (Mo. App. E.D. Sept. 1, 2015):
Even though Sec. 545.250 permits a private citizen to file an affidavit with a court reporting a crime for use of the prosecuting attorney, the statute does not allow a private citizen to prosecute a criminal case in the name of the State.
Facts:  Plaintiff filed an “affidavit for criminal complaint” under Sec. 545.250 alleging information to charge Officer Darren Wilson in the Michael Brown shooting in Ferguson.  The trial court dismissed the case.  Plaintiff appealed.
Holding:  Sec. 545.250 allows a private citizen to file an affidavit with a court “for use of the prosecuting attorney” alleging information about crimes.  However, only a prosecutor or grand jury can initiate criminal charges. The statute does nothing more than provide a vehicle for Plaintiff to provide information “for use of the prosecuting attorney.”  Plaintiff lacked capacity to prosecute a criminal case in the name of the State.  

U.S. v. Encarnacion-Ruiz, 97 Crim. L. Rep. 268 (1st Cir. 5/28/15):
Holding:  Even though a principal can be convicted of producing child pornography without proof that principal knew that victim was a minor, a Defendant charged with aiding and abetting production of child pornography can assert a mistake-of-age defense; Rosemond (U.S. 2014) requires Gov’t in prosecution for aiding and abetting to prove the aider and abettor knew the victim was a minor; otherwise, too much innocent behavior would become illegal, allowing people with minimal connection to the criminal activity to be convicted of aiding and abetting child pornography.

U.S. v. Al-Maliki, 97 Crim. L. Rep. 277 (6th Cir. 5/27/15):
Holding:  Sixth Circuit questions (but does not decide) whether 18 USC 2423(c), which prohibits sex crimes against children abroad, exceeds Congress’ power to regulate commerce with foreign nations, since it punishes a citizen’s noncommercial conduct while the citizen resides in a foreign nation.

U.S. v. Carlson, 97 Crim. L. Rep. 269 (8th Cir. 6/2/15):
Holding:  18 USC 876, which makes it a crime to mail extortionate letters to persons, does not apply to threats to corporations or legal entities other than actual people.

Bahlul v. U.S., 97 Crim. L. Rep. 291 (D.C. Cir. 6/12/15):
Holding:  Congress lacked authority to give military commissions power to try terrorism related crimes that are not offenses under the international law of war; such cases must be tried in civilian court; Article III exception for law of war military commissions does not extend to trial of domestic crimes in general or inchoate conspiracy in particular.

Utah Coalition of La Raza v. Herbert, 2014 WL 2765195 (D. Utah 2014):
Holding:  Utah’s immigration enforcement act, which criminalized helping aliens to enter Utah and allowed warrantless arrests, was pre-empted by federal immigration law.



State ex rel. Montgomery v. Harris, 2014 WL 8513998 (Ariz. 2014):
Holding:  Statute making it illegal to drive with an illegal drug “or its metabolite” in person’s body applied only to metabolites capable of causing impairment, and did not apply to Defendant who drove with non-impairing cannabis metabolite; interpreting statute to apply to non-impairing metabolites would lead to absurd results since it would create criminal liability for metabolites that say in body for long time.

State v. Nowacki, 2015 WL 873480 (Conn. 2015):
Holding:  State harassment statute which penalized communicating with a victim by email was unconstitutional as applied to Defendant since Defendant’s conviction was dependent on the content of his email, not on the means of transmission; the content was protected under the First Amendment because all Defendant did was send an email to his employee (nanny of children) that threatened legal action for violation of employee’s contract, which was permissible, even though nanny found the email upsetting.

State v. Gregori, 2014 WL 2958322 (Mont. 2014):
Holding:  Defendant’s niece was not a “family member” within meaning of domestic assault statute which defined “family member” as “mothers, fathers, children, brothers, sisters, and other past or present family members of a household.”

People v. Golb, 2014 WL 1883943 (N.Y. 2014):
Holding:  Statute defining harassment as when a person, with intent to harass, annoys, threatens, or alarms another person, or communicates in a manner likely to cause annoyance or alarm, is unconstitutionally vague.

People v. Marquan M., 2014 WL 2931482 (N.Y. 2014):
Holding:  Law prohibiting cyberbullying against “any minor or person” where communication had no legitimate purpose and was intended to harass or annoy was overbroad; law was intended to be aimed at bullying school children but was so broadly written as to include many types of protected communication; court vacates Defendant’s conviction for posting sexual information about his classmates on social network site.

Williams v. State, 2014 WL 2677722 (Ala. App. 2014):
Holding:  Statute saying that consent is no defense to consensual sodomy between adults violates 14th Amendment due process right of privacy.

People v. Tirey, 2014 WL 1653278 (Cal. App. 2014):
Holding:  Statute which allowed sex offenders who had sexual intercourse with children under 10 to obtain a certificate of rehabilitation but did not allow offenders who committed lewd acts with children under 14 to obtain a certificate violated Equal Protection.




Gordon v. State, 2014 WL 2884035 (Ga. App. 2014):
Holding:  A half-blood relationship between Defendant (uncle) and complainant (niece) was not one expressly enumerated by incest statute, so Defendant’s acts were not criminal. 

State v. Walker, 2014 WL 1775682 (Ohio. App. 2014):
Holding:  Where killing was result of an almost spontaneous eruption of events and involved a fight involving several people, evidence was insufficient to show prior intent necessary for aggravated murder.

State v. Klembus, 2014 WL 3697685 (Ohio App. 2014):
Holding:  The repeat DWI specification is not rationally related to a legitimate state interest, and thus, violated equal protection; the specification depends solely on a prosecutor’s decision whether to present the issue to the grand jury; thus, repeat offenders may be treated differently from one another.

State v. Constantine, 2014 WL 3778168 (Wash. App. 2014):
Holding:  Defendant asserting a “designated-provider” affirmative defense to marijuana manufacturing need not prove that patient actually had a terminal disease, but only that he had been diagnosed by a health care professional as having one.

State v. McKellips, 2015 WL 1186146 (Wisc. App. 2015):
Holding:  Using a “computerized communication system” to facilitate a child sex crime means acts such as sending an email message; a cell phone or computer, by themselves, are not a “computerized communication system.”

Com. v. Cahill, 2014 WL 2921806 (Penn. Super. 2014):
Holding:  A train “token” is not a “ticket” under statute prohibiting unauthorized sale of “tickets.”


Sufficiency Of Evidence

City of St. Peters v. Roeder, 2015 WL 4929090 (Mo. banc Aug. 18, 2015):
(1)  “Red light” camera ordinance conflicts with State law because it does not require the assessment of two points for a moving violation; (2) the invalid portion of the ordinance (no points) can be severed from the valid portions; but (3) such severance can be given only prospective application, because it would violate due process to impose points against Defendant when Defendant was affirmatively informed that a violation of the ordinance would not result in points.
Facts:  Defendant, who ran a red light camera, was charged under city ordinance making running a red light an infraction punishable by fine up to $200 and no points shall be assessed against their license.  Defendant challenged the validity of the ordinance on a number of grounds.
Holding:  Sec. 302.302.1(1) requires that a person found guilty of a moving violation be assessed two points.  The ordinance conflicts with State law by prohibiting what the state law requires.  Nevertheless, the Court does not declare the entire ordinance invalid, because the “no points” provision can be severed from the rest of the ordinance.  At the time Defendant violated the ordinance, though, it provided she would not be subject to points.  Due process requires that a person receive notice not only of the conduct that will subject her to punishment, but also of the penalty the State may impose.  This notion is partly enforced through the ex post facto prohibitions in the U.S. and Missouri Constitutions, and is also expressed in Missouri’s constitutional ban against civil laws retrospective in operation.  These notions require that this Court give effect to the severance and permit enforcement of the remainder of the ordinance prospectively only.  Thus, the ordinance cannot be enforced against Defendant because it would violate her right to fair notice of a direct consequence of her conviction, since Defendant did not have fair notice that points would be assessed at the time of the violation.  Judgment dismissing charges affirmed.

City of Moline Acres v. Brennan, 2015 WL 4930167 (Mo. banc Aug. 18, 2015):
(1) City Ordinance which prohibited vehicle owners from “permitting” their vehicle to be operated at a speed in excess of the speed limit requires that City prove that the owner gave the driver specific permission to do this; it violates due process and shifts burden of proof to create rebuttal presumption that proof of ownership proves consent to unlawful speeding; and (2) City Ordinance system which sent defendants a “notice” that they would be charged in Municipal Court with Ordinance violation unless they paid City an alleged “fine” violated due process because this was a shortcut “around” the judicial system; only courts are authorized to impose “fines” and only after a judicial determination of guilt.
Facts:  City Ordinance prohibited vehicle owners from “permitting” their vehicle to be operated in excess of a speed limit.  Defendant’s car was caught speeding by an automated enforcement camera.  City sent him an alleged Notice of violation that informed him that unless he paid a fine to City, the matter would be referred to Prosecutor for prosecution.  Defendant was ultimately charged with violating Ordinance.  Defendant challenged Ordinance on various grounds.
Holding:  The Ordinance here does not prohibit speeding.  The Court is required to take the Ordinance at “face value.”  What Ordinance prohibits is owners permitting their vehicle from being operated at an unlawful speed.  The identity of the driver is not an element of the offense.  Ordinance requires proof (1) that a vehicle was speeding, (2) that the person charged was the owner of the vehicle, and (3) that the owner gave the driver specific permission to operate the vehicle at an unlawful speed.  City argues that proof of ownership creates a rebuttable presumption of consent to operation and unlawful speeding.  But such a presumption is not constitutionally permissible in either a civil or criminal case.  Even if this Court assumes there is some rational connection between ownership of a vehicle and permission to use that vehicle generally, this does not stretch far enough to allow the fact-finder to infer from ownership the very specific permission to exceed the speed limit that the Ordinance requires.  City can charge the violation, however, if it can state facts in the Notice charging the offense showing probable cause that the owner gave the driver specific permission to use owner’s vehicle for speeding.  But the Notice here did not conform to Rule 37.33 for various reasons.  First, it did not state the name, division and street address of the circuit court.  Second, it did not show any facts to establish probable cause that Defendant violated the Ordinance; instead the blank merely contains the phrase, “Violation of Public Safety on Roadways.”  Third, the Notice fails to tell defendants that they can plead not guilty and appear at trial.  Rule 37.49 creates a process to allow defendants to plead guilty and pay a fine to a “violations bureau.”  But the Notice and Ordinance here do not do that.  Instead, the payment system creates an unauthorized extra-judicial process.  The Ordinance creates a system whereby owners of vehicles are accused of violating the Ordinance in a letter from police, and then told that by paying money to the City, charges will not be filed in the first place.  “When a ‘fine’ is paid to a court, the court must report the conviction and distribute the proceeds according to law.  When money is paid directly to the City in order to keep from being charged … that payment is in no sense a ‘fine’ and is not subject to [judicial] oversight and reporting.”  The power to inflict punishment requires a judicial determination that a law has been violated.  Before there can be such judicial determination, due process requires City prove guilt beyond a reasonable doubt.  These two principles prevent City from threatening prosecution as a means of forcing a person to pay City with no due process and no proof of guilt.  Under Rule 37.33, it is improper for any notice to demand payment of money.  The only exception is for notices that are subject to a “violation bureau.”  The system here is an unauthorized one that is a shortcut “around” the judicial system and its protections for the accused.  As a result, both Ordinance and the Notice are invalid.  Judgment dismissing charge affirmed.
Concurring opinion (Draper, Stith, Teitleman, JJ.):  When confronting matters of public safety, courts should skeptically scrutinize manufactured legal fictions that may obscure the actual danger confronted.  Prior cases have held that traffic ordinances cannot be a tax ordinance in the guise of an ordinance enacted under the police power.  It is for the court to determine whether the primary purpose of the ordinance is regulation under the police power or revenue under the tax power.  Ordinance comes across as a mechanism for generating City revenue, not as public safety measure.  This Court should be cognizant of the times in which these ordinances are being enforced in light of recent criticism of St. Louis County municipalities, which have used traffic violations and the revenue they generate to enrich their coffers to the financial detriment of the citizens they are ostensibly protecting.

Tupper v. City of St. Louis, 2015 WL 4930313 (Mo. banc Aug. 18, 2015):
(1) City red-light camera Ordinance which created rebuttable presumption that owner of vehicle was the driver of the vehicle violated due process because it shifts burden of persuasion to defendants; (2) even though Drivers had been charged with Ordinance violation but had their charges dismissed by Prosecutor, they could challenge constitutionality of Ordinance in a declaratory judgment action; (3) Drivers were not allowed attorney’s fees because City’s action in passing unconstitutional Ordinance did not constitute intentional misconduct; (4) Director of Revenue had no standing to appeal trial court’s judgment granting relief to Drivers where court’s judgment did not order DOR to do anything, so DOR was not aggrieved by case.
Facts:  Drivers were charged with violation of red-light camera Ordinance.  Ordinance created a “rebuttable presumption” that the owner of a vehicle was the driver.  Before Drivers could challenge Ordinance in their Ordinance violation cases, City dismissed the charges against them.  Drivers then brought declaratory judgment action to invalidate Ordinance, claiming they had no other adequate legal remedy to do so.  Trial court found for Drivers, but denied attorney’s fees.  Drivers, City and Department of Revenue appealed.
Holding:  (1) Prosecutions for Ordinance violations are civil proceedings with quasi-criminal aspects.  While rebuttable presumptions in civil cases are generally permitted, they are not generally permitted in criminal cases because they relieve the State of its burden of proof and shift the burden of persuasion to defendants.  Prior parking Ordinance cases have held that strict liability can be imposed on owners without violating due process because parking fines are “relatively small,” and do not impact a driver’s license or insurance.  Here, however, a red-light camera violation fine is $100 – not small – and violators will be assessed two points on their license.  These factors, along with the quasi-criminal nature of municipal court proceedings, leads this Court to apply the law regarding presumptions in criminal cases.  Presumptions which shift only the burden of production may be constitutional, but the Ordinance expressly shifts the burden of persuasion, which is unconstitutional.  The Ordinance states that if an owner furnishes “satisfactory evidence” that they were not driving the car, the charges may be terminated.  This shows City’s intent to require an owner to prove to the fact-finder that they were not the driver.  (2) Drivers can challenge Ordinance in declaratory judgment action.  A pre-enforcement challenge is sufficiently ripe to raise a justiciable controversy when (a) the facts needed to adjudicate the claim are fully developed, and (b) the laws at issue affect plaintiffs in a manner that gives rises to an immediate, concrete dispute.  Cases presenting predominantly legal questions are particularly amendable to conclusive determination in a pre-enforcement context because they require less factually development.  Here, Drivers’ claim is predominantly legal because it involves the constitutionality of the rebuttable presumption.  Also, Drivers have been affected by Ordinance because they were previously facing prosecution under it.  (3)  Even though Drivers prevailed in their lawsuit, they aren’t entitled to attorney’s fees.  In general, the “American Rule” is that absent statutory authorization or contractual agreement, each party pays their own attorney’s fees.  This rule can be overcome if a party shows “intentional misconduct” by a defendant.  But City’s actions in enacting the Ordinance did not constitute “intentional misconduct.”  (4)  The DOR (among others) appealed the trial court’s judgment invalidating the Ordinance.  However, the trial court’s judgment had no effect on DOR and did not order DOR to do anything.  DOR is not an aggrieved party, and has no standing to appeal.

State v. Williams, 2015 WL 4985359 (Mo. App. S.D. Aug. 20, 2015):
Evidence insufficient to support conviction for passing bad check where State failed to show that Defendant received 10-days actual notice in writing of insufficient funds in compliance with Sec. 570.120.2.
Facts:  Defendant was convicted at a bench trial of passing a bad check.  The prosecutor’s bad check administrator testified that she mailed Defendant a “standard” 10-day letter informing him that he had 10 days to pay before criminal charges were filed, and that the letter was not returned by the Post Office.  The trial court found that there was “insufficient” evidence to find that Defendant actually received notice, but also found this went only to the “weight” of the evidence. 
Holding:   Sec. 570.120.1(2) requires the State have the burden to prove Defendant received 10-days actual notice in writing of insufficient funds.  Sec. 570.120.2 provides two non-exclusive means for notice, i.e., that the notice be included with service of summons or warrant, or that Defendant be given written notice which he “refuse[d] to accept.”  Here, neither condition was satisfied.  The trial court found the evidence “insufficient” to prove Defendant had received notice.  Prior cases held that proof of notice is not an essential element of the crime of passing a bad check.  But these cases pre-date the 1992 version of Sec. 570.120 at issue here.  Under 570.120, proof of notice is an element, not merely a matter of weight.  Defendant discharged.  

U.S. v. Encarnacion-Ruiz, 97 Crim. L. Rep. 268 (1st Cir. 5/28/15):
Holding:  Even though a principal can be convicted of producing child pornography without proof that principal knew that victim was a minor, a Defendant charged with aiding and abetting production of child pornography can assert a mistake-of-age defense; Rosemond (U.S. 2014) requires Gov’t in prosecution for aiding and abetting to prove the aider and abettor knew the victim was a minor; otherwise, too much innocent behavior would become illegal, allowing people with minimal connection to the criminal activity to be convicted of aiding and abetting child pornography.

U.S. v. Brock, 2015 WL 2191135 (2d Cir. 2015):
Holding:  Even though Defendant bought drugs from Seller to re-sell, evidence was insufficient to prove a drug conspiracy with Seller, where there was no evidence Seller sold drugs to Defendant on credit, or that Defendant shared his profits with Seller, or that Defendant was anything but a customer of Seller.

U.S. v. Cardenas, 2015 WL 452343 (5th Cir. 2015):
Holding:  Acquiring and possessing means of identification does not qualify as “using” that means of identification; thus account numbers that Defendant acquired but did not “use” cannot be counted in the calculation of loss for conspiracy to commit fraud with counterfeit access devices.

U.S. v. Al-Maliki, 97 Crim. L. Rep. 277 (6th Cir. 5/27/15):
Holding:  Sixth Circuit questions (but does not decide) whether 18 USC 2423(c), which prohibits sex crimes against children abroad, exceeds Congress’ power to regulate commerce with foreign nations, since it punishes a citizen’s noncommercial conduct while the citizen resides in a foreign nation.

U.S. v. Carlson, 97 Crim. L. Rep. 269 (8th Cir. 6/2/15):
Holding:  18 USC 876, which makes it a crime to mail extortionate letters to persons, does not apply to threats to corporations or legal entities other than actual people.

U.S. v. Goldtooth, 2014 WL 2611276 (9th Cir. 2014):
Holding:  Attempted robbery, 18 USC 2111, requires proof of specific intent.



U.S. v. Binder, 2014 WL 2767393 (E.D. Mich. 2014):
Holding:  Evidence was insufficient to prove that Defendant-Doctor unlawfully dispensed controlled substances, where no expert testified as to whether Doctor’s prescribing practices exceeded reasonable medical bounds; there was no evidence Doctor wrote an excessive number of prescriptions; and the experts who did testify could not say that Doctor’s prescriptions had no legitimate purpose.

U.S. v. Dressel, 2014 WL 1404644 (D.N.J. 2014):
Holding:  Evidence was insufficient to convict of embezzlement from a union for alleging having a non-working employee on payroll, where employee was an in-house caterer who catered various events and there was no evidence she was overpaid or that her hiring was unauthorized.

U.S. v. Valle, 2014 WL 2980256 (S.D. N.Y. 2014):
Holding:  Even though Defendant participated in fantasy sexual fetish website where people chatted about fantasies of kidnapping, rape and murder, evidence was insufficient to support conviction for conspiracy to commit kidnapping; the chats took place in context of fantasy role play, the agreed upon “dates” for kidnappings never happened, and no concrete steps were ever taken to kidnap anyone.

State ex rel. Montgomery v. Harris, 2014 WL 8513998 (Ariz. 2014):
Holding:  Statute making it illegal to drive with an illegal drug “or its metabolite” in person’s body applied only to metabolites capable of causing impairment, and did not apply to Defendant who drove with non-impairing cannabis metabolite; interpreting statute to apply to non-impairing metabolites would lead to absurd results since it would create criminal liability for metabolites that say in body for long time.

State v. Nowacki, 2015 WL 873480 (Conn. 2015):
Holding:  State harassment statute which penalized communicating with a victim by email was unconstitutional as applied to Defendant since Defendant’s conviction was dependent on the content of his email, not on the means of transmission; the content was protected under the First Amendment because all Defendant did was send an email to his employee (nanny of children) that threatened legal action for violation of employee’s contract, which was permissible, even though nanny found the email upsetting.

Teneyck v. U.S., 2015 WL 1482550 (D.C. 2015):
Holding:  Even though assault Victim when to hospital to have glass removed from their hand, where the wound did not require stiches and caused no long-term damage, this did not constituted significant physical injury to necessary for felony assault.

Gaddie v. State, 2014 WL 2922379 (Ind. 2014):
Holding:   Evidence was insufficient to convict of resisting arrest by fleeing where Officer was called to a peace disturbance at a residence and tried to stop Defendant merely because he was walking alongside the house; the stop was unlawful; Supreme Court abrogates line of cases that had held the lawfulness of the stop was irrelevant in resisting arrest by fleeing cases.

Wilson v. Com., 2014 WL 4115908 (Ky. 2014):
Holding:  Even though Defendant took possession of a locked box containing a gun during a burglary by him, this did not establish that Defendant was armed with a deadly weapon for purposes of first degree burglary, because the gun would only have been accessible if pried open or unlocked.

Com. v. Sepheus, 2014 WL 1978637 (Mass. 2014):
Holding:  Even though three rocks totaling 0.4 grams was individually packaged in torn off corners of plastic bags, evidence was insufficient to prove intent to distribute drugs where Officer said on cross-examination that such a small amount of crack was not inconsistent with personal use.

Com. v. Morse, 2014 WL 2609767 (Mass. 2014):
Holding:  Even though Officer asked boat driver whether he had “consumed any substances that might have impaired his ability to know what was going on around him” and Defendant answered “no,” this did not support conviction for misleading a police officer (where Defendant had used marijuana), because the Officer’s question was vague and Defendant may not have personally, subjectively believed that marijuana affected him this way.

Com. v. Rex, 2014 WL 3116482 (Mass. 2014):
Holding:  Even though Defendant had Xerox copies of nude children taken from geographic magazines, a sociology textbook, and a naturist catalogue, evidence was insufficient to convict of possession of child pornography because the material was not lascivious; the visibility of children’s genitals was merely an inherent fact of them being naked, and there was nothing sexual about the photos; they were simply standing around engaged in ordinary activities.


State v. Gregori, 2014 WL 2958322 (Mont. 2014):
Holding:  Defendant’s niece was not a “family member” within meaning of domestic assault statute which defined “family member” as “mothers, fathers, children, brothers, sisters, and other past or present family members of a household.”

People v. Marquan M., 2014 WL 2931482 (N.Y. 2014):
Holding:  Law prohibiting cyberbullying against “any minor or person” where communication had no legitimate purpose and was intended to harass or annoy was overbroad; law was intended to be aimed at bullying school children but was so broadly written as to include many types of protected communication; court vacates Defendant’s conviction for posting sexual information about his classmates on social network site.

People v. Dubarry, 2015 WL 1524720 (N.Y. 2015):
Holding:  Defendant cannot be convicted for both intentional murder based on theory of transferred intent and depraved indifference murder for the same victim, where Defendant kills one person while intending to kill another, because depraved indifference has a different mens rea than intentional murder.

State v. Stevens, 2014 WL 1924777 (Ohio 2014):
Holding:  RICO prosecution for criminal enterprise requires that each individual Defendant meet the statutory monetary threshold of $500; where Defendant’s drug sales amounted to less than $500, he could not be charged under RICO.

State v. Straley, 2014 WL 2210694 (Ohio 2014):
Holding:  Even though Defendant attempted to throw out drugs after being stopped in a traffic stop, the evidence was insufficient to convict of tampering with evidence, because such conviction requires proof that there was an ongoing or likely investigation, that Defendant knew of such investigation when he discarded the drugs, and that the availability or value of the evidence was impaired as a result.

State v. Kekolite, 2014 WL 3748299 (S.D. 2014):
Holding:  Even though Defendant (while intoxicated) reached into vehicle through open window to get cigarettes and accidently popped gear shift into neutral, which caused the vehicle to roll away and hit another car, this was not actual physical control of the vehicle to support a DWI conviction; Defendant’s actions did not amount to such control as would enable him to actually operate the vehicle in a usual and ordinary manner.

State v. Bauer, 2014 WL 3537953 (Wash. 2014):
Holding:  Even though (1) Defendant left a loaded gun at home, (2) a child found the gun, took it to school and shot someone, Defendant’s acts were not the legal cause of the bodily harm to the person at school; Defendant’s possession of a loaded, unsecured gun at his home was not a crime; legal causation extends further in tort cases, than criminal cases.

State v. Yocum, 2014 WL 2017843 (W.Va. 2014):
Holding:  Even though Defendant, while handcuffed in a patrol car, threatened to sexually assault Officer’s child, this was not a terrorist threat because it was not directed at intimidating or coercing the conduct of a branch or level of government; the terrorist threat statute uses terms “level” and “branch” for threats of terrorist activity, not individuals.

Mraz v. State, 2014 WL 2583676 (Wyo. 2014):
Holding:  Even though Defendant worked at a bar; had a brief opportunity to steal money from the bar’s safe; and failed to disclose to police that she had left the bar, drove toward her home and then returned, the evidence was insufficient to convict of stealing from the safe where no evidence was presented that Defendant ever possessed the stolen property, had threatened the bar, attempted to flee, or had any motive to steal.




People v. Arevalo, 170 Cal. Rptr. 3d 286 (Cal. App. 2014):
Holding:  Even though a rock with Defendant’s DNA on it had been thrown through a store window, the evidence was insufficient to convict of burglary, where there was no evidence of the rock’s custody or location prior to it being thrown through the window.

People v. Castillolopez, 170 Cal. Rptr. 3d 416 (Cal. App. 2014):
Holding:  Where the open blade of Defendant’s Swiss Army knife was not “locked into position,” it was not a prohibited “dirk or dagger,” even though it was open and made a clicking sound.

People v. Redd, 2014 WL 3704285 (Cal. App. 2014):
Holding:  Even though Defendant conspired with prison cook to smuggle tobacco into prison, this did not constitute perversion or obstruction of justice or due administration of laws, because these acts were not a crime under common law, and the prison cook’s duties did not include law enforcement.  

In re D.W., 2015 WL 1910472 (Cal. App. 2015):
Holding:  Even though Defendant spit in victim’s eye and victim had temporary decline in vision, this did not constitute “injury” for battery of peace officer charge, since “injury” requires medical treatment, and it is the nature, extent, and seriousness of the “injury” which is legally significant, not the victim’s inclination to seek medical treatment.

Gordon v. State, 2014 WL 2884035 (Ga. App. 2014):
Holding:  A half-blood relationship between Defendant (uncle) and complainant (niece) was not one expressly enumerated by incest statute, so Defendant’s acts were not criminal. 

State v. Ellis, 2014 WL 2875009 (La. App. 2014):
Holding:  Evidence was insufficient to prove Defendant possessed drugs with intent to distribute, where Defendant and another person were only people in house, only 0.2 grams of cocaine was found, the other person was trying to flush this cocaine down the drain, the cocaine was valued at only $10-$20, and there were no drugs packaged for distribution or any controlled buys or confidential informants.

Archie v. Fischer, 2014 WL 3743537 (N.Y. App. 2014):
Holding:  Even though Defendant-prisoner, during a therapy session, said that he thought about choking a psychiatrist and wanted to wrap a wire around neck of a doctor, this did not violate a prison disciplinary rule that prohibited making threats; it was unclear whether Defendant meant actual harm or was just speaking out of frustration.

State v. Huckelba, 2015 WL 1788725 (N.C. App. 2015):
Holding:  Conviction for possession of weapon on educational property requires that Defendant “know” she was on educational property; where Defendant claimed she did not “know” she was on educational property when she parked her car in front of an administration building, trial court erred in failing to instruct jury of the “knowingly” element.

State v. McKellips, 2015 WL 1186146 (Wisc. App. 2015):
Holding:  Using a “computerized communication system” to facilitate a child sex crime means acts such as sending an email message; a cell phone or computer, by themselves, are not a “computerized communication system.”

Com. v. Cahill, 2014 WL 2921806 (Penn. Super. 2014):
Holding:  A train “token” is not a “ticket” under statute prohibiting unauthorized sale of “tickets.”

City of Cleveland v. Castro, 2015 WL 2185563 (Ohio Mun. Ct. 2015):
Holding:  Even though Defendant refused to give a DNA sample following arrest as required by statute, this did not support conviction for “obstruction of official business” because Defendant did not commit an affirmative act, as required for conviction, but only a passive refusal to act; also, the DNA statute itself did not provide a penalty for refusal.


Transcript – Right To


Gegg v. Director of Revenue¸2015 WL 5435359 (Mo. App. E.D. Sept. 15, 2015):
Holding:  Where transcript of license revocation hearing was not available through no fault of Appellant, court must remand case for rehearing so proper record may be made for appeal.


Trial Procedure


State v. Litherland, 2015 WL 5706732 (Mo. App. E.D. Sept. 29, 2015):
(1) Even though case had been pending for more than three years, where Defendant’s sole exculpatory Witness in murder trial was unavailable because she went into labor the morning of trial, trial court abused discretion in not granting continuance; and (2) even though Defendant had taken discovery deposition of Witness, Defendant was not required to use deposition at trial in lieu of her in-court testimony.
Facts:  Defendant was charged with first-degree murder in a case involving a shooting of a family member.  Various other family members were also charged in the murder, and were State’s witnesses; many of them had made various deals with the State to testify.  On the morning of trial, defense counsel announced that the defense needed a continuance.   The judge stated he was going to “go ballistic.”  Defense counsel then said that their sole defense Witness – who was also a family member, but the only family member not charged in the offense – was unavailable because she had gone into early labor that morning.  The judge stated that the defense had taken a discovery deposition of Witness and could use that instead.  Defense counsel said the deposition would not show Witness’ “non-verbals.”  The defense opted not to use the deposition at trial.  The defense at trial was that Defendant was not involved in the murder at all.  Defendant was convicted and appealed.  
Holding:   The trial court abused discretion in denying the motion for a continuance.  Although Rule 25.13 provides a Defendant may use a deposition at trial where a witness is unavailable, appellate court finds no precedent requiring use of such deposition, where, as here, Witness was temporarily unavailable, went into labor “early” on the morning of trial, and would shortly become available again.  Although the court may have been rightly concerned that the case had been delayed more than three years, this does not override Defendant’s constitutional right to present a defense, especially in a case of first-degree murder carrying a sentence of life without parole.  One of the fundamental rights of due process is the right to present witnesses in defense.  The court’s statement that it would go “ballistic” made before the court even heard the reason for continuance is concerning because it indicates the court may have prejudged the continuance motion, without having even heard the reason for it.  The State argues Defendant was not prejudiced because various State witnesses testified to similar matters as Witness would.  Courts have found no prejudice from denial of a continuance where a witness’ testimony would be cumulative to other defense witnesses; appellate court rejects notion that there can be no prejudice because the testimony may have been cumulative to State’s witnesses.  Further, Witness was a critical witness whose testimony may have been more significant than State witnesses because she was the only family member who was not charged in the murder.  Reversed and remanded for new trial.  

State v. Turner, 2015 WL 5829664 (Mo. App. E.D. Oct. 6, 2015):
Holding:   (1)  Standard of review for determining whether trial court was required to grant hearing under Franks v. Delaware, 438 U.S. 154 (1978)(allowing challenge to veracity of police statements in warrant affidavit) is unclear in Missouri, but Eastern District deems it to be abuse of discretion; and (2) even though defense counsel failed to object to testimony about physical evidence that was the subject of a motion to suppress, where counsel objected to the actual physical exhibits and photographs thereof when they were “offered” at trial, this preserved the issue for appeal. 

State v. Henderson, 2015 WL 4627424 (Mo. App. S.D. Aug. 4, 2015):
Holding:  (1)  The 25-day requirement for filing a New Trial Motion under Rule 29.11(b) is not jurisdictional, and can be waived by the State; where State had asked trial judge to rule on the merits of “late” New Trial Motion, State could not argue the opposite on appeal to bar appellate court from ruling issue on the merits; appellate court decides issue on the merits; (2) where the written judgment and sentence misstated the offense Defendant was convicted of, this was a clerical error that can be corrected nunc pro tunc.

State v. Evans, 2015 WL 5672638  (Mo. App. S.D. Sept. 25, 2015):
Holding:  Even though the court conducted a Frye hearing before trial on the admissibility of certain scientific evidence, the court’s pretrial ruling was interlocutory and subject to change at trial, and Defendant failed to preserve his Frye challenge for appeal by failing to object to admission of the scientific evidence testimony at trial on grounds that it failed to satisfy the Frye test.

U.S. v. Jimenez-Bencevi, 97 Crim. L. Rep. 271 (1st Cir. 6/3/15):
Holding:   (1) Even though Defendant charged with death penalty had given an unaccepted proffer to Gov’t in which he said he did the crime, trial court violated Defendant’s immunity agreement by refusing to allow an expert to testify at his trial that surveillance video of the crime scene showed the shooter was taller than Defendant, unless the expert was told that Defendant had confessed during the proffer; a proffer, much less an unaccepted proffer, is not the same as a guilty plea.  (2) Defense counsel was not prevented from presenting expert’s testimony on grounds of ethical rule prohibiting counsel from presenting evidence counsel “knows” to be false, because Defendant had equivocated whether he really did crime, and may have confessed during the proffer to avoid the death penalty.

U.S. v. Millan-Isaac, 2014 WL 1613683 (1st Cir. 2014):
Holding:  Even though Defendant’s counsel made reference at Defendant’s sentencing to text messages translated into English, this was not a waiver of Defendant’s Jones Act right to have his proceedings conducted in English, when Gov’t then introduced Spanish text messages for the court’s review. 

U.S. v. Moore, 2014 WL 4065700 (7th Cir. 2014):
Holding:  Trial court erred erred in accepting a partial verdict, whereby it accepted a verdict of carjacking, which was the predicate crime for another charge, but allowed jury to continue to deliberate on the other charge; accepting the partial verdict precluded a scenario whereby the jury might have later realized that since it didn’t agree on the other charge, it should revisit the carjacking guilty verdict, too.  

State v. Greene, 2014 WL 3377251 (Kan. 2014):
Holding:  Where Defendant ultimately did not present an alibi defense at trial, evidence and statements made in the pretrial alibi notice were not admissible by the State, because this shifted burden to defense and was a comment on defense’s failure to call witnesses.


Com. v. Brescia, 29 N.E.3d 837 (Mass. 2015):
Holding:  Defendant entitled to new trial where he suffered a stroke between first and second day of his testimony, and Prosecutor used his apparent lack of memory to attack his credibility.

State v. K.P.S., 2015 WL 1809224 (N.J. 2015):
Holding:  Even though appellate court had affirmed denial of motion to suppress in co-defendant’s case on same facts, the law-of-the-case doctrine did not apply in Defendant’s case to bar consideration of the issue; Defendant had due process right to have his claim decided independently. 




State v. Hewins, 2014 WL 3461758 (S.C. 2014):
Holding:  Even though Defendant litigated a motion to suppress of items in his car in Municipal Court in an open container case, collateral estoppel did not preclude Defendant from re-litigating the motion in State court in drug possession case; the suppression issues weren’t necessarily the same, and Defendant had little incentive to pursue the motion in Municipal Court given the minimal penalty for open container.

Beamon v. State, 2014 WL 1744100 (Ala. App. 2014):
Holding:  Where a court denies a request to proceed in forma pauperis, it should give Petitioner a reasonable time, such as 30 days, to pay the filing fee, and such reasonable time may include a period extending beyond a limitations period.

Johnson v. O’Connor ex rel. County of Maricopa, 2014 WL 2557700 (Ariz. App. 2014):
Holding:  The Uniform Act to Secure Attendance of Witnesses From Outside State authorizes a subpoena for production of records.

State v. Larkin, 2013 WL 1281858 (Tenn. App. 2013):
Holding:  Test for determining whether an expert originally hired by defense would later be permitted to testify for the State in the case was whether an ordinary person knowledgeable of all relevant facts would conclude that allowing the expert to switch sides posed a substantial risk of disservice to the public interest and/or defendant’s fundamental right to a fair trial.

Lundgren v. State, 2014 WL 2865806 (Tex. App. 2014):
Holding:  A valid waiver of appeal does not waive Defendant’s right to file a new trial motion in trial court.

State v. Rainey, 2014 WL 2013362 (Wash. App. 2014):
Holding:  A witness’ assertion of 5th Amendment privilege against self-incrimination must generally be asserted only on the witness stand in open court.

State v. Terry, 2014 WL 2772899 (Wash. App. 2014):
Holding:  Where the trial court allowed jurors to ask questions (through the judge) during trial, trial court violated Defendant’s due process rights by asking a question submitted by a juror that was an indirect comment on Defendant’s right to post-arrest silence; question asked whether Defendant ever asked Officer why he was being arrested, and Prosecutor argued in closing that Defendant’s failure to ask was probative of guilt.

State v. Nunez, 2014 WL 2573988 (N.J. Super. Ct. App. 2014):
Holding:  Defendant’s right to counsel was violated where State was allowed to call defense investigator to testify about statements made by a witness; right to counsel includes the right to thoroughly investigate case; having to risk the State’s introduction of results of defense investigation denies effective assistance of counsel.


Venue

State v. Sparks, 2014 WL 1356651 (Ohio App. 2014):
Holding:   Even though Defendant grew marijuana in Butler County for the benefit of someone else, where there was no evidence connecting Defendant or his actions to a group of marijuana defendants in Warren County, venue in Warren County was improper for a RICO charge against Defendant.


Waiver of Appeal & PCR

U.S. v. Spear, 2014 WL 2523694 and 2014 WL 2526120 (9th Cir. 2014):
Holding:  Even though Defendant waived right to appeal bargained-for sentence, this agreement did not bar him from appealing if there was a sufficient factual basis for his plea.

Lundgren v. State, 2014 WL 2865806 (Tex. App. 2014):
Holding:  A valid waiver of appeal does not waive Defendant’s right to file a new trial motion in trial court.

Waiver of Counsel


Coleman v. Johnsen, 2014 WL 2619990 (Ariz. 2014):
Holding:  Ariz. Constitution guarantees right to self-representation on appeal.

People v. Miranda, 2015 WL 2255077 (Cal. App. 2015):
Holding:  Even though Defendant had bipolar disorder and schizophrenia, this did not require trial court to deny Defendant right to represent self, where Defendant explained a defense theory to jury and cross-examined witnesses with relevant questions.

Newland v. Com. of Corrections, 2014 WL 2723909 (Conn. App. 2014):
Holding:  Even though Public Defender determined Defendant was ineligible, he did not validly waive counsel where he told court he did not want to represent himself, wanted counsel, but could not afford counsel; the finding of ineligibility was erroneously based on Defendant’s ownership of property that was being foreclosed on; Defendant also was not informed of his right to appeal Public Defender’s determination.

McDaniel v. State, 2014 WL 2782124 (Ga. App. 2014):
Holding:  Even though court said on record that it would eventually advise pro se Defendant about the dangers of self-representation, where the court never did so, Defendant’s waiver of counsel was not valid.



State v. Raul L., 2014 WL 2503745 (N.Y. App. 2014):
Holding:  Even though appointed counsel was allowed to withdraw due to inadequate time to prepare, where Defendant in SVP proceeding did not express any desire to go pro se until after court told him that appointing new counsel would delay trial by four or more months, Defendant’s waiver of counsel was not unequivocal and was not voluntary.

Waiver of Jury Trial

Nalls v. State, 2014 WL 1613399 (Md. 2014):
Holding:  Remedy for failure to make proper record of jury trial waiver is new trial rather than remand for findings on whether waiver was voluntary; remand was inappropriate given fundamental nature of right at issue, and circuit court would be reviewing a waiver on a cold record.

State v. Little, 2014 WL 3973055 (Minn. 2014):
Holding:  Even though Defendant had previously personally waived a jury, where State later amended the charge to add another offense, trial court was required to obtain a new personal waiver of jury trial for waiver to be effective.

State v. Umphenour, 2015 WL 1423789 (Idaho App. 2015):
Holding:  Where Defendant did not personally waive a jury, this was structural error that warranted a new trial without showing of prejudice.
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