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Editor’s Note



December 31, 2015


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from October 6, 2015 to December 31, 2015, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
[bookmark: _GoBack]Deputy Director
















Abandonment (Rule 24.035 and 29.15)

Roberts v. State, 2015 WL 6689507 (Mo. App. E.D. Nov. 3, 2015):
Holding:  Where amended 29.15 motion was filed late, appellate court must remand case to motion court for abandonment inquiry.

Mann v. State, 2015 WL 6927149 (Mo. App. E.D. Nov. 10, 2015):
Holding:  Where counsel filed Movant’s 29.15 amended motion late, case must be remanded for abandonment hearing; this is true even though both parties requested that the appeal be heard on the merits; the only exception to remand may be where the motion court ruled on both the pro se and amended motion, so that remand would have no effect on the relief available.

Harris v. State, 2015 WL 6925859 (Mo. App. E.D. Nov. 10, 2015):
Holding:  Where Movant filed his pro se 29.15 motion prematurely while the direct appeal was pending and counsel was appointed at that time, the time for filing an amended motion began to run when the mandate issued; counsel’s amended motion filed later than 90 days from that date was untimely, so case must be remanded for an abandonment hearing. 

Hawkins v. State, 2015 WL 7253165 (Mo. App. E.D. Nov. 17, 2015):
Holding:  Where 29.15 amended motion was filed late, appellate court must remand to motion court for abandonment hearing to determine whether court should adjudicate the pro se or amended motion.

Silver v. State, 2015 WL 8230807 (Mo. App. E.D. Dec. 8, 2015):
Even though private counsel entered Rule 29.15 case after public defender had been appointed, and private counsel was granted an extension of time to file amended motion, the due date for the amended motion began when the public defender was appointed, not when private counsel later entered; to hold otherwise would allow Movants to indefinitely extend the Rule’s time limits by changing counsel.
Facts:  On January 7, 2015, the Rule 29.15 court appointed the Public Defender to represent Movant.  On Feb. 5, private counsel entered and filed an extension of time allowing counsel 90 days to file an amended motion.  Private counsel filed the amended motion on April 30.
Holding:  Rule 29.15(g) provides that the time for filing an amended motion starts to run the earlier of the date counsel is appointed, or counsel who is not appointed enters an appearance.  The time does not “restart” whenever new counsel enters an appearance.  Here, the time started running when the Public Defender was appointed, making the amended motion due no later than 90 days after Jan. 7 (or April 7).  Private counsel’s filing on April 30 was untimely.  Thus, remand is required to allow the motion court to determine if private counsel abandoned Movant.  




Hicks v. State, 2015 WL 6274805 (Mo. App. S.D. Oct. 21, 2015):
Holding:  Where 24.035 counsel failed to file either an amended motion or statement in lieu of amended motion, after which the motion court dismissed the case, appellate court remands for an abandonment hearing.

James v. State, 2015 WL 8732195 (Mo. App. S.D. Dec. 14, 2015):
Where (1) motion court dismissed Movant’s Rule 24.035 case for failure to prosecute before a transcript was filed, (2) counsel filed a motion seeking to reinstate the case, and (3) counsel filed a notice of appeal within 30 days of the dismissal but without a ruling by the motion court, there is a presumption that counsel “abandoned” Movant and the case must be remanded for an abandonment hearing.  This is because (1) the time for filing an amended motion did not begin until the transcript was filed (but no amended was filed before the extended date), and (2) the filing of the motion to reinstate extended the time for the motion court to rule on the motion to reinstate because of Rule 81.05.  Further, the notice of appeal was initially premature because the time for the motion court to rule had been extended; the notice of appeal was deemed filed after the extended time expired. 
Facts:  The Rule 24.035 court appointed the Public Defender to represent Movant on Nov. 19, 2014.  First attorney entered an appearance on Dec. 16.  On Jan. 14, 2015, the motion court held a case review, at which no one appeared.  Pursuant to local rule, the court placed the case on an “inactive docket” which required the case be automatically dismissed without prejudice on March 16.  On March 16, the case was dismissed.  On March 30, the guilty plea and sentencing transcript was filed with the court.  On April 13, a second attorney entered and filed a motion alleging first attorney had “abandoned” Movant and asking the case be “re-instated.”  On April 23, a third attorney filed a notice of appeal.
Holding:  As relevant here, Rule 24.035(g) provides that an amended motion is due within 60 days of the date both a transcript is filed and counsel is appointed.  Here, the transcript was not filed until March 30, making an amended motion due on or before June 1.  The motion court retained jurisdiction over its March 16 dismissal order for 30 days.   But Rule 81.05(a)(2) provides that that time is extended by the filing of “authorized after-trial motions.”  If an authorized after-trial motion is filed, the judgment becomes final the earlier of (a) 90 days from the date the last timely motion was filed, on which date all motions shall be deemed overruled, or (b) if all motions have been ruled, then the date of ruling of the last motion or 30 days after entry of judgment, whichever is later.  Second attorney’s motion was essentially a motion for relief under Rule 74.06(b), seeking relief from judgment for excusable neglect; thus, it was an “authorized after trial motion.”  Hence, the motion court’s control over the case was extended for 90 days, or until July 13.  The filing of the notice of appeal was premature.  Rule 81.04(a) provides that a premature notice of appeal shall be deemed filed immediately after the time for judgment becomes final.  Thus, the notice of appeal is deemed filed on July 14, 2015.  Because neither first, second nor third attorney filed an amended motion before the June 1 deadline, there is a presumption of abandonment.  Case remanded to motion court to determine if Movant was abandoned.



Lewis v. State, 2015 WL 9241357 (Mo. App. S.D. Dec. 16, 2015):
Holding:  Even though 29.15 Movant’s counsel filed a motion in the motion court asking that the late amended motion be deemed timely, where the motion court took no action on this, the case must be remanded for an abandonment hearing.

Ake Issues

Brown v. State, 2014 WL 7079925 (Miss. 2014):
Holding:  Even though Defendant had retained private counsel, he was entitled to a hearing to determine if he could receive court funding for an expert.


Appellate Procedure

In the Interest of S.C. v. Juvenile Officer, 2015 WL 6949338 (Mo. banc Nov. 10, 2015):
Holding:  Even though Juvenile had been adjudicated guilty of first-degree attempted rape and was required to register on the juvenile sex offender registry, Sec. 211.425, where the juvenile court did not order that Juvenile register on the adult registry, his claim that requiring juveniles to register for life on the adult registry is unconstitutional is not ripe of judicial review; since there has been no attempt to compel Juvenile to register on the adult registry, there is no immediate, concrete dispute at this time; Juvenile’s claim dismissed without prejudice.

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”


Depriest v. State, 2015 WL 7455009 (Mo. App. E.D. Nov. 24. 2015):
(1) Plea counsel had actual conflict of interest where he simultaneously represented Movant and her Brother on charges for marijuana found in their residence, and it was apparent that Movant was less culpable than Brother; (2) “Group guilty plea” proceeding prejudiced Movant because plea court failed to inquire about the conflict of interest; (3) where Movant rejected a more favorable plea offer due to her counsel’s conflict of interest, remedy is to require State to re-offer the rejected offer; and (4) transcript of “group guilty plea” should not be redacted so as only to include Movant’s and Brother’s responses, because redacted transcript does not give appellate court a complete picture of what transpired at plea.
Facts:  Movant and her Brother were charged with marijuana offenses for marijuana found growing in their residence.  Movant and Brother both retained the same counsel, and signed counsel’s waiver of conflict of interest.  The State offered Movant a 10-year deal with possibility of probation after 120 days.  Counsel advised Movant to reject the offer.  Movant and Brother ultimately pleaded guilty together under a deal whereby the State would dismiss certain other charges against Movant, if she and Brother pleaded guilty together.  The court held a “group guilty plea” with other defendants in order to “save time.”  Movant was sentenced to the maximum term.  She filed a 24.035 motion. 
Holding:  Movant’s plea was involuntary due to counsel’s conflict of interest and the group guilty plea procedure.  Counsel believed Movant was less culpable than Brother; thus, Movant’s and Brother’s interests were conflicting.  Prejudice is presumed when counsel operates under an actual conflict of interest.  Further, the plea court had a duty to inquire about the conflict, but did not because of the group guilty plea.  The plea court should not have valued its own time more than the fair administration of justice.  The remedy here is to order the State to reoffer the rejected plea offer.  Lastly, a full and complete transcript of the group plea should have been prepared, not just a transcript with Movant’s and Brother’s responses.  A full transcript was necessary to give appellate court a complete picture of what occurred.  

State v. Nettles, 2015 WL 7738413 (Mo. App. E.D. Dec. 1, 2015):
Holding:  Claim that defense counsel operated under actual conflict of interest in representing Defendant and previously representing co-Defendant in same case (who then became State’s witness against Defendant) is not cognizable on direct appeal, but must be raised as claim of ineffective assistance of counsel in Rule 29.15 proceedings, even where trial court failed to make independent inquiry about the conflict.
Discussion:  Defendant claims that counsel’s prior representation of co-Defendant in same case, who then became a key prosecution witness against Defendant, created an actual conflict of interest, and that the trial court erred in failing to independently inquire about this, and disqualify counsel.  An actual conflict of interest occurs from successive representation where an attorney’s former client serves as a government witness against the attorney’s current client.  Here, there is a significant risk that counsel’s representation of Defendant may have been materially limited by his duty of confidentiality to the co-Defendant/client.  Nevertheless, this claim is not cognizable on direct appeal.  It should be raised in a Rule 29.15 proceeding as one of ineffective assistance of counsel.

Cates v. State, 2015 WL 7265121 (Mo. App. S.D. Nov. 17, 2015):
Holding:  (1) Motion court did not clearly err in finding that 24.035 Movant was affirmatively misadvised by counsel that he would not receive more than 30 years and would not receive consecutive sentences in open plea, where plea counsel’s file notes indicated that he had, in fact, assured Movant of this; even though other evidence on this issue was conflicting, it was within exclusive province of motion court to determine which evidence to believe; (2) State’s brief lacked “any analytical value” where it failed to acknowledge any substantial evidence supporting the motion court’s ruling.



Mercer v. State, 2015 WL 9481403 (Mo. App. S.D. Dec. 29, 2015):
Holding:  Where trial court denied a motion seeking DNA testing under Sec. 547.035 with a docket entry stating that the motion was “overruled and denied,” this was not a final appealable judgment, because it was not signed by a judge nor dominated a “judgment” as required by Rule 74.01(a); appellate court, sua sponte, dismisses appeal.
Dissenting opinion:  Failure to comply with Rule 74.01(a) is not “jurisdictional” for the appellate court, but is merely error which appellate court is not required to address, unless raised by the parties (who didn’t raise the matter). 
  
State v. Pickering, 2015 WL 6919826 (Mo. App. W.D. Nov. 10, 2015):
Where State failed to show that breathalyzer machine had been certified against the NIST standard between Jan. 1, 2013 and Dec. 31, 2013, as required by 19 CSR 25-30.051, the State failed to lay an adequate foundation for admission of the BAC result, and Defendant was prejudiced because trial court at bench trial relied on BAC result in finding guilt; because there was other evidence sufficient to prove guilt, which the trial court may not have considered, the remedy is to remand for new trial.
Facts:  Defendant was charged with DWI.  The evidence was that he was driving erratically, failed field sobriety tests, and had a breathalyzer result of .136.  Defendant claimed the court erred in admitting the BAC result because the State did not present any evidence that the breathalyzer machine had been certified against the National Institute of Standards and Technology standard.  
Holding:  Breathalyzer results are admissible only if the State complies with the requirements of Chapter 577.  This requires following the methods approved by the Dept. of Health.  19 CSR 25-30.051 provides that any breath alcohol simulator shall be certified against a NIST traceable reference thermometer or thermocouple between Jan. 1, 2013 and Dec. 31, 2013 and annually thereafter.  The State’s evidence at trial did not establish that this regulation was followed.  Although the State presented evidence that the machine was subjected to monthly maintenance in 2013, the State presented no evidence that the breath alcohol simulator was NIST certified in 2013.  Absent such evidence, the State failed to lay a sufficient foundation to support admission of the BAC result.  Defendant was prejudiced because the trial judge relied on the BAC result in finding Defendant guilty.  The remedy is to remand for a new trial.  The State was not required to prove an actual measure of Defendant’s blood alcohol content.  Defendant could be found guilty even without a BAC result.  The evidence of erratic driving and failed sobriety tests was sufficient to prove guilt.  There is no clear indication that the trial court considered this evidence without the BAC result.  Remanded for new trial.  


In re the Matter of R.M.A. v. Blue Springs R-IV School Dist., 2015 WL 8242999 (Mo. App. W.D. Dec. 8, 2015):
Holding:  (1)  Even though the trial court appeared to rule a writ of mandamus on the merits, an “appeal” lies only where (a) the lower court has issued a preliminary order in mandamus but then denies a permanent writ or (b) when the lower court issues a summons, the functional equivalent of a preliminary order, and then denies a permanent writ; (2) where the lower court did not issue a preliminary order or a summons, the remedy is to file a new writ petition in the higher court, not to “appeal”; (3) cases which hold that an “appeal” will lie from a trial court’s denial of a writ petition on the merits are likely no longer valid in light of U.S. Dep’t of Veterans Affairs v. Boresi, 396 S.W.3d 356 (Mo. banc 2013), which sets forth the foregoing principles in accord with Rule 94.

Tanner v. Yukins, 2015 WL 234738 (6th Cir. 2015):
Holding:  Where prison guard violated Defendant’s right of access to courts by taking action which prevented timely filing of notice of appeal, Defendant was entitled to habeas relief.

LaFave v. State, 2014 WL 5285860 (Fla. 2014):
Holding:  State could not appeal order granting early termination of probation, even though this violated the plea agreement; the order terminating probation was a final judgment and there was no statutory right for State to appeal.

State v. Kelly, 2014 WL 5358361 (Minn. 2014):
Holding:  Whether erroneous jury instruction was plain error, when law was unsettled at time of trial but settled by time of appeal, was determined by law at time of appeal.

State v. McAnulty, 2014 WL 5474266 (Or. 2014):
Holding:  Even though death-sentenced Defendant pleaded guilty, Supreme Court would review plea court’s ruling on pretrial motion to suppress; Supreme Court’s scope of review was not limited by statute governing non-mandatory appeals.

State v. Miller, 2014 WL 5803053 (Ohio App. 2014):
Holding:  “Cumulative error” doctrine required reversal where trial court denied Defendant self-representation and admitted prejudicial prior bad act evidence.



Bail – Pretrial Release Issues

State v. Brown, 2014 WL 5769468 (N.M. 2014):
Holding:  Even though Defendant was charged with felony murder, court abused discretion in requiring $250,000 cash or surety bond, where Defendant had ties to community, had good behavior awaiting trial for two years, there was no indication Defendant would commit future crimes, that he would be unlikely to appear, or that he was dangerous.  









Brady Issues

State ex rel. Clemons v. Larkins, 2015 WL 7572030 (Mo. banc Nov. 24, 2015):
(1)  Habeas relief granted where State violated Brady by failing to disclose that a probation office-Witness had seen injuries on Defendant’s face which would have supported his allegation that his confession was coerced by police; Defendant was prejudiced because this evidence could have led to granting his motion to suppress, or affected the fairness of the trial because the jury was asked to decide if his confession was voluntary and Defendant was precluded from presenting evidence that it was coerced; (2) Even though the habeas special master drew a negative inference from Defendant’s assertion of his 5th Amendment privilege against self-incrimination when the State questioned him in the habeas proceedings about whether he committed the crime, Defendant had a constitutional right to choose not to testify at his trial, and his silence cannot factor into whether Defendant was prejudiced at his trial by the Brady violation. 
Facts:  Defendant alleged in a pretrial suppression motion and attempted to allege at trial that his confession was coerced because police beat him.  Before trial, Defendant called his attorney and family members to testify as to injuries on his face.  Police testified they did not see any injuries, and did not coerce him.  The trial court overruled the motion to suppress.   At trial, Defendant presented family members to testify about injury to his face.  The State moved to prohibit Defendant from arguing that police caused the injuries, because Defendant’s evidence was only that he had injures, not how they were caused.  The trial court precluded Defendant from arguing that his confession was coerced, even though the jury was instructed that it had to find whether the confession was voluntary.  Defendant was convicted and sentenced to death.  After state direct appeal and postconviction proceedings, and various federal proceedings, Defendant sought state habeas relief on grounds of a newly discovered Brady violation, in that the State failed to disclose a probation office-Witness who had observed facial injuries on Defendant, and had reported this to prosecutors and prepared a written report about it, which prosecutors apparently altered to conceal the information about the facial injuries.
Holding:  (1)  Evidence that has been deliberately concealed by the State is not reasonably available to counsel and constitutes “cause” for raising otherwise procedurally barred claims in habeas.  Defendant was prejudiced by the failure to reveal the Witness.  The Witness would have lent substantial credibility to Defendant’s claim that his confession was coerced.  The Witness worked for the State probation office, so did not have the same potential bias that Defendant’s family members and attorney had.  Even though family members and Defendant’s attorney testified about Defendant’s injuries, the Witness’ testimony would not have been “merely cumulative” because it went to the very root of the matter in controversy, the decision of which turned on the weight of the evidence.  Witness offered independent, objective and impartial corroboration of Defendant’s allegation of police coercion; the credibility of this allegation turned exclusively on the weight of the evidence.  The Witness’ testimony may have caused a different ruling on the motion to suppress, and Defendant was denied a fair trial because the jury was not able to hear Witness’ testimony in determining if Defendant’s confession was voluntary.  (2)   During the habeas hearing, Defendant asserted his 5th Amendment privilege against self-incrimination when the State questioned him about whether he committed the crime.  The habeas special master drew a negative inference from this.  At trial, Defendant had a constitutional right to choose not to testify, and the constitutional guarantees that no adverse inference be drawn from that.  As such, Defendant’s silence in response to the State’s questions cannot factor into this Court’s determination of whether Defendant was prejudiced at his trial by the State’s failure to reveal with Witness information.

Eakes v. Sexton, 2014 WL 6657037 (6th Cir. 2014):
Holding:  State violated Brady by failing to reveal impeaching evidence regarding victim’s Mother in murder trial, where Mother was a key witness for State.

Biles v. U.S., 2014 WL 5374625 (D.C. 2014):
Holding:  Brady applies to State’s failure to disclose information relevant to pretrial suppression motion.


Child Support

State v. Mecham, 470 S.W.3d 744 (Mo. banc Oct. 13, 2015):
The child nonsupport statute, Sec. 568.040, requires the State prove only that Defendant “knowingly” failed to pay support, and does not violate due process because it makes failure to pay “without good cause” an affirmative defense; Due Process allows the burden of proof for an affirmative defense to be placed on the defense.
Facts:  Father, charged with child nonsupport under the post-2011 version of Sec. 568.040, claims that the statute violates due process because it makes failure to pay an affirmative defense.
Holding:  Sec. 568.040.1, as amended in 2011, provides that a parent commits nonsupport “if such parent knowingly fails to provide adequate support which such parent is legally obligated to provide.”  Sec. 568.040.3 provides that “[i]nability to provide support for good cause shall be an affirmative defense” which Defendant “has the burden of proving … by a preponderance of the evidence.”  Sec. 568.040.2(2) provides that “good cause” is “any substantial reason why the defendant is unable to provide adequate support.”  Under the statute, “without good cause” is not an element of nonsupport.  The culpable mental state is “knowingly,” and there is no requirement that Defendant act with criminal intent.  Since “without good cause” is not an element, the burden of proof is not shifted to Defendant.  The Due Process Clause allows the burden of proof for an affirmative defense to be placed on the defense.  Hence, the statute is not unconstitutional.








Civil Rights

*  Mullenix v. Luna, ___ U.S. ___, 136 S.Ct. 305 (U.S. Nov. 9, 2015):
Holding:  A police officer who shot at a fleeing car in an attempt to disable it, but who killed the driver, was entitled to qualified immunity from suit, because the shooting did not violate clearly established precedent; Supreme Court has “never found the use of deadly force in connection with a dangerous car chase to violate the Fourth Amendment, let alone to be a basis for denying qualified immunity.”


Closing Argument & Prosecutor’s Remarks

People v. Centeno, 2014 WL 6804508 (Cal. 2014):
Holding:  Prosecutor’s closing that explained concept of proof beyond reasonable doubt using a visual aid of outline of State of Calif. or Statute of Liberty did not accurately explain reasonable doubt and trivialized the deliberative process by turning deliberations into a game where jurors could jump to conclusions; counsel was ineffective in failing to object.

State v. Walker, 2015 WL 276363 (Wash. 2015):
Holding:  Prosecutor’s use of slides in closing argument superimposed with words such as “Defendant guilty” and which contained racially inflammatory text denied Defendant fair trial.

People v. Garcia, 2014 WL 4247729 (Cal. App. 2014):
Holding:  Defendant was denied fair trial and due process by Prosecutor’s evidence and argument that female Defendant was gay, in prosecution for sexual abuse of a child; Prosecutor argued that this was relevant to motive, but the argument allowed the jury to decide the case based on sexual orientation bias.

People v. Batchelor, 2014 WL 4588043 (Cal. App. 2014):
Holding:  Court was required to instruct jury that Defendant had previously been convicted of the lesser related offense of gross vehicular manslaughter while intoxicated based on the same incident that formed the basis for the second degree implied malice murder charge at the instant trial; the prosecutor misleadingly argued at the instant trial that Defendant would not be “held accountable” if the jury did not convict him.

State v. Esprey, 2014 WL 5651693 (Wash. App. 2014):
Holding:  Prosecutor’s remarks that Defendant’s meeting with counsel helped formulate the story he gave police violated 6th Amendment right to counsel because it created impression Defendant was lying.




State v. Rivera, 2014 WL 5042454 (N.J. Super. 2014):
Holding:  Cumulative effect of Prosecutor’s antics during trial – including climbing into jury box, improper opening and closing, and prejudicial visual aids – deprived Defendant of fair trial.


Confrontation & Hearsay

State v. Sanders, 2015 WL 6869359 (Mo. App. S.D. Nov. 6, 2015):
Holding:  (1)  Where Forensic Interviewer who conducted taped interviews of child-victims was unavailable for trial, court did not abuse discretion in finding that taped interviews were reliable under Sec. 491.075.1 and in admitting the interviews where the children-victims testified and where a supervisor of Forensic Interviewer testified about how the interviews were conducted and tapes made; (2) admission of the taped interviews did not violate Confrontation Clause because Forensic Interviewer was not a “witness against” Defendant; the children-victims were the witnesses against Defendant, not the person who interviewed them.

U.S. v. Johnson, 2014 WL 4473957 (9th Cir. 2014):
Holding:  In order to use the forfeiture by wrongdoing exception to Confrontation Clause, State must prove by preponderance of evidence that Defendant intentionally secured the declarant’s absence.

People v. Murillo, 2014 WL 5864409 (Cal.  App. 2014):
Holding:  Defendant was denied fair trial and right to confront witnesses where Prosecutor was allowed to call alleged attempted murder victim who, in front of jury, refused to testify and who refused to answer 110 different leading questions about his out-of-court statements that Defendant was the shooter. 

People v. Espinoza, 2015 WL 358798 (Cal. App. 2015):
Holding:  Even though pro se Defendant intentionally failed to appear for second day of trial with the intention of causing a mistrial, court violated due process right to present a defense and Defendant’s confrontation rights by proceeding with the trial without him; there was no evidence Defendant knew the trial would proceed without him, and court could have appointed counsel to represent Defendant.

People v. Lin, 2014 WL 6980420 (N.Y. App. 2014):
Holding:  Officer who was certified with breath test machines did not qualify as a substitute witness for another Officer who actually administered the test; Defendant’s Confrontation rights were violated where test results were admitted with calling the Officer who administered test.

Com. v. Parker, 2014 WL 5765394 (Pa. Super. 2014):
Holding:  A person’s statement in the form of a question can constitute “hearsay” if the question contains an implied assertion offered for the truth of the matter.


Continuance 

Pherigo v. State,  2015 WL 7460218 (Mo. App. S.D. Nov. 24, 2015):
(1) Where State did not disclose tape-recorded statements of co-Defendants until morning of trial and the statements indicated Defendant was innocent of the charged offense, trial counsel was ineffective in failing to move for a continuance due to the late disclosure and in proceeding to trial without knowing the contents of the tapes; and (2) even though Defendant did not want a continuance, trial counsel was ineffective in not moving for one, where counsel believed this was counsel’s decision to make.
Facts:  Movant/Defendant was charged with burglary, tampering and stealing for theft of a car from a residence.  Police found Movant with the car.  Movant said he had borrowed the car from another person.  On the morning of trial, the State disclosed various tape recordings of Movant’s co-Defendants.  Counsel did not listen to the tapes, but successfully moved to have them excluded from trial.  Movant did not want a continuance, and counsel did not ask for one.  After trial, counsel listened to the tapes and discovered that the co-Defendants said Movant was not involved in the charged offenses.  Movant filed a 29.15 motion.  Counsel testified at the 29.15 hearing that even though Movant did not want a continuance, counsel believed that was a decision for counsel to make.  Counsel did not ask for a continuance because the trial court was going to exclude the recordings, which counsel assumed to be harmful.  The motion court found counsel ineffective.  The State appealed.
Holding:  Even though the police apparently did not tell the prosecutor about the tapes until shortly before trial, Rule 25.03 and due process require the prosecutor to take affirmative steps to learn of information possessed by the police.  The late disclosure would have authorized the grant of a continuance as a sanction.  The strategic decision to forgo requesting a continuance was made by counsel, not Movant.  Counsel made this decision under the mistaken assumption that the tapes would inculpate Movant.  Movant apparently did not know the contents of the tapes either, when Movant said he did not want a continuance.  The motion court was free to find that counsel was ineffective in not moving for a continuance.       


Costs

State ex rel. Patterson v. Powell, 2015 WL 9241558 (Mo. App. S.D. Dec. 17, 2015):
(1) Where trial court at sentencing had ordered a Defendant to “pay costs,” court lacked authority to later waive Defendant’s payment of witness fees; (2) Sec. 491.280.2 authorizes a court to determine the amount of witness fees, but does not authorize waiver of the fees.
Facts:  A Defendant was convicted at a trial of misdemeanors.  At sentencing, the court ordered him to “pay costs” within six months.  A State’s witness was owed witness fees totaling $206.88.  Six months later, the court entered an order “waiving” the witness fees.  The State sought a writ of mandamus.
Holding:  Once judgment and sentencing occur in a criminal case, the court has exhausted its jurisdiction and cannot take further action except as authorized by statute or rule.  The court purported to act under Sec. 491.280.2, which provides that “each witness may be examined on oath by the court … as to factors relevant to the proper amount” of witness fees.  This statute authorizes courts to determine the amount of fees, but does not authorize a court to waive fees.  Further, there was no examination of the witness under oath here, so the court’s purported exercise of authority under the statute was wrong as a matter of law, and thus, an abuse of discretion.  Writ issued; trial court ordered to rescind its order “waiving” fees.

Counsel – Right To – Conflict of Interest

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”

Depriest v. State, 2015 WL 7455009 (Mo. App. E.D. Nov. 24. 2015):
(1) Plea counsel had actual conflict of interest where he simultaneously represented Movant and her Brother on charges for marijuana found in their residence, and it was apparent that Movant was less culpable than Brother; (2) “Group guilty plea” proceeding prejudiced Movant because plea court failed to inquire about the conflict of interest; (3) where Movant rejected a more favorable plea offer due to her counsel’s conflict of interest, remedy is to require State to re-offer the rejected offer; and (4) transcript of “group guilty plea” should not be redacted so as only to include Movant’s and Brother’s responses, because redacted transcript does not give appellate court a complete picture of what transpired at plea.
Facts:  Movant and her Brother were charged with marijuana offenses for marijuana found growing in their residence.  Movant and Brother both retained the same counsel, and signed counsel’s waiver of conflict of interest.  The State offered Movant a 10-year deal with possibility of probation after 120 days.  Counsel advised Movant to reject the offer.  Movant and Brother ultimately pleaded guilty together under a deal whereby the State would dismiss certain other charges against Movant, if she and Brother pleaded guilty together.  The court held a “group guilty plea” with other defendants in order to “save time.”  Movant was sentenced to the maximum term.  She filed a 24.035 motion. 
Holding:  Movant’s plea was involuntary due to counsel’s conflict of interest and the group guilty plea procedure.  Counsel believed Movant was less culpable than Brother; thus, Movant’s and Brother’s interests were conflicting.  Prejudice is presumed when counsel operates under an actual conflict of interest.  Further, the plea court had a duty to inquire about the conflict, but did not because of the group guilty plea.  The plea court should not have valued its own time more than the fair administration of justice.  The remedy here is to order the State to reoffer the rejected plea offer.  Lastly, a full and complete transcript of the group plea should have been prepared, not just a transcript with Movant’s and Brother’s responses.  A full transcript was necessary to give appellate court a complete picture of what occurred.  

State v. Nettles, 2015 WL 7738413 (Mo. App. E.D. Dec. 1, 2015):
Holding:  Claim that defense counsel operated under actual conflict of interest in representing Defendant and previously representing co-Defendant in same case (who then became State’s witness against Defendant) is not cognizable on direct appeal, but must be raised as claim of ineffective assistance of counsel in Rule 29.15 proceedings, even where trial court failed to make independent inquiry about the conflict.
Discussion:  Defendant claims that counsel’s prior representation of co-Defendant in same case, who then became a key prosecution witness against Defendant, created an actual conflict of interest, and that the trial court erred in failing to independently inquire about this, and disqualify counsel.  An actual conflict of interest occurs from successive representation where an attorney’s former client serves as a government witness against the attorney’s current client.  Here, there is a significant risk that counsel’s representation of Defendant may have been materially limited by his duty of confidentiality to the co-Defendant/client.  Nevertheless, this claim is not cognizable on direct appeal.  It should be raised in a Rule 29.15 proceeding as one of ineffective assistance of counsel.

U.S. v. Adejumo, 2015 WL 467933 (8th Cir. 2015):
Holding:  Even though Gov’t gave notice to amend judgment to add restitution to Defendant’s former trial counsel, Defendant’s right to due process was violated where Defendant had a new appointed counsel and Gov’t did not move to amend judgment until a year after Defendant’s original sentencing.

State v. Harter, 2014 WL 6975719 (Haw. 2014):
Holding:  Where Defendant expressed dissatisfaction with appointed counsel and filed Bar Complaint against appointed counsel, trial court had duty to inquire as to potential conflict of interest between Defendant and counsel; denial of Defendant’s motion for substitute counsel denied effective assistance of counsel.

People v. Jolly, 2014 WL 6843571 (Ill. 2014):
Holding:  The State’s participation in what was supposed to be a pro se proceeding to determine if a Defendant should be appointed counsel to raise ineffective assistance claim improperly turned the proceeding into an adversarial proceeding, requiring a new proceeding.

State v. Schleiger, 2014 WL 4746610 (Ohio 2014):
Holding:  The 6th Amendment right to counsel applies at a hearing for postrelease control because this is a critical stage that is an extension of actual sentence.

People v. Stidham, 2014 WL 4458928 (Colo. App. 2014):
Holding:  The 6th Amendment right to counsel of choice is implicated where Defendant hires a law firm expecting to be represented by a particular lawyer at firm, but the firm sends a different lawyer to court to represent Defendant, whom Defendant does not want; court may be required to grant a continuance in such circumstance to allow Defendant to obtain counsel of choice.

State v. Lile, 2014 WL 7335174 (Or. App. 2014):
Holding:  Presence of police officer within hearing of DWI Defendant who was trying to call his attorney before a breath test violated state constitution’s right to counsel provision, and required suppression of breath test, even though Defendant only reached attorney’s receptionist.

State v. Menefee, 2014 WL 7450769 (Or. App. 2014):
Holding:   Even though pro se Defendant had disruptive behavior, trial court violated his right to representation by removing him from courtroom and continuing with trial; while Defendant can forfeit the right to be present and right to self-representation, he does not necessarily forfeit the right to any representation; judge should have terminated Defendant’s right to self-representation and advised of right to representation.


Death Penalty

State v. Santiago, 97 Crim. L. Rep. 623 (Conn. 8/25/15):
Holding:  State death penalty is cruel and unusual; it no longer comports with contemporary standards of decency or serves legitimate penological purposes.

State v. Herring, 2014 WL 6780725 (Ohio 2014):
Holding:  Capital counsel ineffective in failing to present mitigating evidence that Defendant’s parents and other family had been involved with drugs, that Defendant dropped out of school, began selling drugs at a young age, was a gang member at a young age, and had a dysfunctional childhood.

State v. McAnulty, 2014 WL 5474266 (Or. 2014):
Holding:  Even though death-sentenced Defendant pleaded guilty, Supreme Court would review plea court’s ruling on pretrial motion to suppress; Supreme Court’s scope of review was not limited by statute governing non-mandatory appeals.

Com. v. Tharp, 2014 WL 4745787 (Pa. 2014):
Holding:  Where capital counsel was aware that Defendant suffered abusive childhood, was a domestic violence victim, and had mental health problems, counsel was ineffective in presenting no witnesses during penalty phase.

Davidson v. State, 2014 WL 6645264 (Tenn. 2014):
Holding:  Even though presentation of mental health evidence might open door to evidence that Defendant committed violent acts against women, capital counsel was ineffective in failing to present evidence of brain damage and cognitive disorders; jury already had heard that Defendant had a long history of violence against women.


Detainer Law & Speedy Trial


People v. Wells, 2014 WL 5285491 (N.Y. 2014):
Holding:  Period of delay caused by various appellate events and mis-calendering of case for retrial was not automatically excludable from speedy-trial clock as a reasonable period of delay resulting from an appeal.


People v. Nelson, 2014 WL 6844929 (Colo. App. 2014):
Holding:  In deciding whether speedy trial rights were violated where prosecution began, then case was dismissed and refiled, court should count the time that case was originally pending (here, 229 days) and the time after case was refiled (here, 189 days) for a total of 418 days, which was presumptively prejudicial; the court cannot count the “in between” time during which the case was dismissed, but must count the original time (229 days) because to do otherwise would allow the State to avoid the speedy trial clock by just dismissing and refiling any time the State wanted to restart the clock.


Discovery 

Detroit Free Press v. DOJ, 97 Crim. L. Rep. 629 (6th Cir. 8/12/15):
Holding:  “Mug shots” of defendants must be disclosed under FOIA.

DNA Statute & DNA Issues

Mercer v. State, 2015 WL 9481403 (Mo. App. S.D. Dec. 29, 2015):
Holding:  Where trial court denied a motion seeking DNA testing under Sec. 547.035 with a docket entry stating that the motion was “overruled and denied,” this was not a final appealable judgment, because it was not signed by a judge nor dominated a “judgment” as required by Rule 74.01(a); appellate court, sua sponte, dismisses appeal.
Dissenting opinion:  Failure to comply with Rule 74.01(a) is not “jurisdictional” for the appellate court, but is merely error which appellate court is not required to address, unless raised by the parties (who didn’t raise the matter). 

Double Jeopardy

Kilcrease v. State, 2015 WL 7455252 (Mo. App. E.D. Nov. 24, 2015):
Holding:  Double Jeopardy does not preclude convicting Defendant of first-degree assault, Sec. 565.050 (2012), first-degree child abuse, Sec. 568.060 (2000) and endangering the welfare of a child, Sec. 568.045 (2012), for the same underlying conduct, because Sec. 566.041 provides that “[w]hen the same conduct …  may establish the commission of more than one offense, [a Defendant] may be prosecuted for each such offense,” provided that one is not a lesser-included offense of the other; none of the offenses is a lesser of the other because they each require proof of a fact which the others do not.

State v. Brandon, 2015 WL 9478190 (Mo. App. E.D. Dec. 29, 2015):
Where (1) Defendant abducted Victim, (2) held her at gunpoint in a car all night while sexually assaulting her, and (3) stole cash from her and then later stole jewelry, Double Jeopardy prohibited conviction for two counts of robbery and corresponding armed criminal action, because there were not two separate instances of robbery; there was only one threat of continuous force against Victim which never ceased all night.
Facts:  Defendant and co-defendants abducted Victim, held her at gunpoint, and drove her around in a car all night.  They sexually assaulted her, and made her provide cash early in the night and jewelry later in the night.  Victim eventually escaped from the car.  Defendant was convicted of various sex offenses, and two separate counts of robbery and corresponding ACA.  He claimed plain error in convicting of two separate counts of robbery.
Holding:  Double Jeopardy analysis here requires determination of whether cumulative punishments were intended by the legislature.  The court examines the unit of prosecution allowed by the robbery statute.  The distinctive characteristic of robbery is violence to the victim.  The unit of prosecution is the person who is subject to the force.  Convicting Defendant of two counts of robbery violated Double Jeopardy.  Defendant held Victim all night.  He forcibly stole cash and later jewelry.  But only one threat of force was made toward Victim, and it never ceased.  Thus, only one count of robbery and ACA can be supported by the facts.

Litschewski v. Dooley, 2014 WL 7356915 (D.S.D. 2014):
Holding:  Where (1) Defendant received multiple consecutive sentences, (2) he had already served the “first” sentence, and (3) he successfully sought habeas relief on grounds that one of the sentences was unauthorized, it violated double jeopardy for court to resentence and reorder the sentences in such a way so that Defendant did not benefit from the resentencing. 

People v. Gonzalez, 2014 WL 5315197 (Cal. 2014):
Holding:  Oral copulation of an unconscious person and oral copulation of an intoxicated person are independent offenses; a Defendant can be convicted of both when he has oral sex with an intoxicated, unconscious person, but he cannot be punished for both offenses.

DWI

Schulze v. Director of Revenue, 2015 WL 6161056 (Mo. App. E.D. Oct. 20, 2015):
Holding:  Where (1) Officer read Driver the Implied Consent Law, (2) Driver requested to contact an attorney, (3) Officer gave Driver 15 minutes to do so, during which time Driver tried calling his attorney, and (4) after 15 minutes, Officer asked Driver to take breath test, but Driver refused, Director did not show Driver voluntarily abandoned his 
20-minute opportunity to contact an attorney.  License reinstated. 


State v. Smith, No. ED102586 (Mo. App. E.D. Dec. 22, 2015):
Where Defendant (1) was charged with involuntary manslaughter stemming from a car accident while allegedly intoxicated and (2) requested an instruction under MAI-CR3d 310.04 that if there was less than .08% BAC at the time blood was taken, the jury cannot find from this evidence alone that Defendant was under the influence of alcohol, trial court erred in failing to give the instruction because Notes on Use 3(a) requires the instruction be given at Defendant’s request; Defendant was prejudiced because Defendant introduced extensive evidence at trial that the blood sample was unreliable and that Defendant’s driving could be attributed to something other than alcohol intoxication.
Facts:  Defendant was charged with involuntary manslaughter for a death caused when she drove on the wrong side of a highway and hit another car.  Blood taken after the accident showed a BAC of .085.  At trial, Defendant attacked the reliability of the blood test through expert testimony.  Her expert testified that the failure to refrigerate the blood for 10 days after its collection caused the blood to ferment, resulting in a higher BAC at the time of the test than actually existed at the time of the blood draw.  Defendant requested paragraph 3 of MAI-CR3d 310.04, which the trial court refused.   During deliberations, the jury had multiple questions regarding the meaning of intoxication.
Holding:  Paragraph 3 of MAI-CR3d 310.04 would have instructed the jury that if there was less than .08% BAC that they cannot find from this evidence alone that Defendant was under the influence of alcohol.  Notes on Use paragraph 3(a) provides that if the only analysis admitted into evidence discloses .08% or more of alcohol in the blood, then paragraph 3 must be given if that paragraph is requested by Defendant.  Here, Defendant requested the paragraph, so error occurred.  The error was prejudicial because Defendant introduced extensive evidence (including expert testimony) that the blood sample was unreliable and that Defendant’s driving could be attributed to something else.  Reversed and remanded for new trial.

State v. Howell, 2015 WL 6437402 (Mo. App. S.D. Oct. 23, 2015):
Even though Paramedic who drew blood in DWI case did not follow the Missouri Highway Patrol checklist which required inverting the blood vile and labeling it, where Paramedic followed procedures promulgated by the Department of Health, the Health regulations take precedence over the MSHP regulations; further, Paramedic’s actions complied with Sec. 577.029, which requires that blood be drawn in “strict accord with accepted medical practices” and Sec. 577.037, which requires that chemical analysis of blood be done “as provided in 577.020 to 577.041 and in accordance with methods and standards approved by the state department of health and senior services.”
Discussion:  Defendant’s argument presumes that compliance with the MSHP checklist is the only way to draw blood in compliance with Sec. 577.029 and 577.037.  However, the Department of Health has a checklist for chemical analysis of breath tests in 19 CSR 25-30.011 and 19 CSR 25-30.060.  The Dept. of Health’s regulations have priority over MSHP checklists.  When a breathalyzer checklist exceeds the requirements of the Dept. of Health regulations, a proper foundation is laid for admission.  At least under the facts of this case, the Paramedic’s failure to invert the tube and failure to label the tube do not affect admissibility.  There was no evidence that any standard medical practice required this.



Courtney v. Director of Revenue, 2015 WL 6468508 (Mo. App. W.D. Oct. 27, 2015):
Holding:  Trial court did not abuse discretion in ruling that breath test results were not admissible where Director failed to prove that the simulator for the breath testing device had been calibrated against a National Institute of Standards and Technology approved thermometer in connection with its maintenance, as required by 19 CSR 25-30.051.

State v. Pickering, 2015 WL 6919826 (Mo. App. W.D. Nov. 10, 2015):
Where State failed to show that breathalyzer machine had been certified against the NIST standard between Jan. 1, 2013 and Dec. 31, 2013, as required by 19 CSR 25-30.051, the State failed to lay an adequate foundation for admission of the BAC result, and Defendant was prejudiced because trial court at bench trial relied on BAC result in finding guilt; because there was other evidence sufficient to prove guilt, which the trial court may not have considered, the remedy is to remand for new trial.
Facts:  Defendant was charged with DWI.  The evidence was that he was driving erratically, failed field sobriety tests, and had a breathalyzer result of .136.  Defendant claimed the court erred in admitting the BAC result because the State did not present any evidence that the breathalyzer machine had been certified against the National Institute of Standards and Technology standard.  
Holding:  Breathalyzer results are admissible only if the State complies with the requirements of Chapter 577.  This requires following the methods approved by the Dept. of Health.  19 CSR 25-30.051 provides that any breath alcohol simulator shall be certified against a NIST traceable reference thermometer or thermocouple between Jan. 1, 2013 and Dec. 31, 2013 and annually thereafter.  The State’s evidence at trial did not establish that this regulation was followed.  Although the State presented evidence that the machine was subjected to monthly maintenance in 2013, the State presented no evidence that the breath alcohol simulator was NIST certified in 2013.  Absent such evidence, the State failed to lay a sufficient foundation to support admission of the BAC result.  Defendant was prejudiced because the trial judge relied on the BAC result in finding Defendant guilty.  The remedy is to remand for a new trial.  The State was not required to prove an actual measure of Defendant’s blood alcohol content.  Defendant could be found guilty even without a BAC result.  The evidence of erratic driving and failed sobriety tests was sufficient to prove guilt.  There is no clear indication that the trial court considered this evidence without the BAC result.  Remanded for new trial.  

Owens v. Missouri State Bd. of Nursing, 2015 WL 7252554 (Mo. App. W.D. Nov. 17, 2015):
Holding:  First-time DWI offense is not crime involving “moral turpitude,” i.e., not a crime involving baseness, vileness, depravity, or done contrary to justice, honesty or good morals; thus, AHC erred in revoking Nurse’s nursing license for first-time DWI offense; in finding that DWI offense is not one involving moral turpitude, appellate court notes many states do not allow DWI offenses to be used for impeachment.


State v. Hellstern, 2014 WL 6495949 (Iowa 2014):
Holding:  DWI Defendant’s statement before a breath test, “Can I have a moment with my attorney?,” was sufficient to invoke statutory right to confidential meeting with his attorney; this in turn triggered Officer’s obligation to inform Defendant that attorney would need to come to jail for confidential meeting, and Officer’s response to Defendant “not on the phone” did not satisfy the statutory obligation to provide a confidential meeting; remedy was suppression of breath test results.

State v. Sommers, 2014 WL 6784368 (Mont. 2014):
Holding:  Jury instruction impermissibly broadened whether DWI Defendant had “actual physical control” of vehicle; jurors are to consider a totality of factors to determine this including where in the vehicle Defendant was located; whether the key was in the vehicle; whether the engine was running; where the vehicle was parked and how it got there; and whether the vehicle was disabled.

State v. Clark, 2014 WL 5510488 (Ohio App. 2014):
Holding:  Defendant accused of DWI has a reasonable expectation of privacy in his medical records that pertain to any medical tests to determine alcohol or drugs, and Officers must obtain warrant to obtain records.

State v. Lile, 2014 WL 7335174 (Or. App. 2014):
Holding:  Presence of police officer within hearing of DWI Defendant who was trying to call his attorney before a breath test violated state constitution’s right to counsel provision, and required suppression of breath test, even though Defendant only reached attorney’s receptionist.

State v. Villarreal, 2014 WL 6734178 (Tex. App. 2014):
Holding:  Even though State had implied consent law, this did not justify warrantless blood draw in DWI case.

Smith v. State, 2014 WL 5901759 (Tex. App. 2014):
Holding:  Warrantless blood draw pursuant to a statute that required a blood draw in DWI cases where Defendant has two prior DWI convictions violated 4th Amendment.

State v. Anderson, 2014 WL 5033262 (Tex. App. 2014):
Holding:  Mandatory blood draw statute did not relieve Officer from need to obtain search warrant for non-consensual blood draw in DWI case.









Ethics


In re Favata, 97 Crim. L. Rep. 607 (Del. 7/27/15):
Holding:  Prosecutor’s statements that he would reveal that pro se Defendant was a snitch was improper attempt to intimidate Defendant, was prejudicial to administration of justice, and warranted 6 month suspension from practice.

Evidence

State v. Sanders, 2015 WL 6869359 (Mo. App. S.D. Nov. 6, 2015):
Holding:  (1)  Where Forensic Interviewer who conducted taped interviews of child-victims was unavailable for trial, court did not abuse discretion in finding that taped interviews were reliable under Sec. 491.075.1 and in admitting the interviews where the children-victims testified and where a supervisor of Forensic Interviewer testified about how the interviews were conducted and tapes made; (2) admission of the taped interviews did not violate Confrontation Clause because Forensic Interviewer was not a “witness against” Defendant; the children-victims were the witnesses against Defendant, not the person who interviewed them.

U.S. v. Richter, 97 Crim. L. Rep. 583 (10th Cir. 7/31/15):
Holding:  In prosecution for improper export of “e-waste,” a Department of Environmental Protection employee’s testimony that once certain electronic parts are removed from their housing they are “waste” was improper expert testimony in the guise of lay testimony.  

Towles v. State, 2014 WL 4666538 (Ala. 2014):
Holding:  Where Defendant was on trial for murder of a child, jury instruction that jurors could consider for purposes of “intent” and “identity” that Defendant had committed acts of physical abuse three years earlier against a different victim (his son) was plain error; the prior bad acts were not similar to the charged crime, and the State was required to prove that Defendant had the specific intent to kill the victim.

Hall v. Com., 97 Crim. L. Rep. 644 (Ky. 8/20/15):
Holding:  Admission of 28 duplicative and cumulative crime scene and autopsy photos was more prejudicial than probative; the numerous cumulative and duplicative photos added little, if any, evidence to proving the crime. 

Com. v. Crayton, 21 N.E.3d 157 (Mass. 2014):
Holding:  Where a witness has not participated before trial in an identification procedure, the witness’ in-court identification is required to be treated as an in-court showup for purposes of determining if it is suggestive, and thus the in-court identification is admissible only where there is good reason for its admission.



Collins v. State, 97 Crim. L. Rep. 643 (Miss. 8/20/15):
Holding:  In order for witness to be able to testify that phone records place Defendant in a certain location, the witness must be qualified as an expert in this subject matter.

State v. Harris, 2015 WL 266924 (Ohio 2015):
Holding:  Where Defendant had abandoned his NGRI defense before trial and was not pursuing a mental health defense, court violated Defendant’s right against self-incrimination by allowing State in its case-in-chief to call psychologist who had examined Defendant for State to testify that he was faking mental illness.

State v. Arciliares, 2015 WL 304748 (R.I. 2015):
Holding:  Defendant should have been permitted to question Officer about the meeting he had with Defendant where Officer discussed details of the investigation; the evidence was relevant because it would indicate that Defendant learned details of the investigation from the Officer and then shared them with his cellmate.

State v. Anderson, 97 Crim. L. Rep. 606 (S.C. 8/15/15):
Holding:  (1)  Expert testimony in child sex cases must come from an expert who did not actually examine Victim, because such testimony has tended to be presented as a “human lie-detector” and improperly bolsters Victim’s credibility; (2) sole purpose of forensic interviewer’s testimony must be to lay foundation for introduction of video interview; discussion of techniques and other means to establish trustworthiness impermissibly bolster’s Vicitm’s credibility. 

People v. Garcia, 2014 WL 4247729 (Cal. App. 2014):
Holding:  Defendant was denied fair trial and due process by Prosecutor’s evidence and argument that female Defendant was gay, in prosecution for sexual abuse of a child; Prosecutor argued that this was relevant to motive, but the argument allowed the jury to decide the case based on sexual orientation bias.

People v. Murillo, 2014 WL 5864409 (Cal.  App. 2014):
Holding:  Defendant was denied fair trial and right to confront witnesses where Prosecutor was allowed to call alleged attempted murder victim who, in front of jury, refused to testify and who refused to answer 110 different leading questions about his out-of-court statements that Defendant was the shooter.

People v. Martin, 2014 WL 4242641 (Colo. App. 2014):
Holding:   After Defendant rests but then moves to “reopen” proceedings to testify, trial court must consider factors such as the timeliness of the motion, the nature of Defendant’s testimony, the effect of granting the motion, and the reasonableness of Defendant’s explanation for failing to testify during his case-in-chief.





State v. Barber, 2014 WL 6830807 (Idaho App. 2014):
Holding:  Officer’s testimony that a digital scale had an “internal calibration system that calibrates itself” lacked adequate foundation where there was no showing of the basis of Officer’s knowledge and no showing that the scale had ever been tested to verify it worked properly.

State v. Duran, 2014 WL 7202625 (N.M. App. 2014):
Holding:  Forensic lay child abuse interviewer should not be permitted to testify as to the general behavior of abused children, since such testimony is not within the knowledge of lay persons; thus, lay interviewer should not have been permitted to testify that children she interviews often delay reporting abuse.

State v. Creech, 2014 WL 4629594 (Ohio App. 2014):
Holding:  In felon-in-possession case, trial court abused discretion in denying Defendant’s motion to stipulate that he had prior felonies; even though trial court gave a limiting instruction about the prior felonies, the prejudicial effect from the jury learning the nature of the prior felonies (assault, drug possession, drug trafficking near a school) outweighed the probative value.

State v. Slocum, 2014 WL 4373184 (Wash. App. 2014):
Holding:  In prosecution for sex abuse of child, evidence that Defendant had also molested child’s mother and adult aunt were not admissible under common plan or scheme exception, because these prior bad acts weren’t similar to abuse of child.

Com. v. K.S.F., 2014 WL 5018092 (Penn. Super. 2014):
Holding:  Rape Shield Law did not prevent admission of evidence that alleged sex victim posted on Facebook that she was a virgin; the statement would indicate that she had not had any sex, consensual or nonconsensual, which was a question for the jury; the statement impeached her claim about the charged crime ever happening.

Evidentiary Hearing (Rules 24.035 and 29.15)

Randle v. State, 2015 WL 6468380 (Mo. App. E.D. Oct. 27, 2015):
Movant was entitled to evidentiary hearing on his claim that counsel misled him about his guilty plea where Movant had attempted to explain to judge at sentencing how he was misled and sought to withdraw his plea, but judge indicated he didn’t have time to hear it.
Facts:  Movant pleaded guilty to a drug offense.  At a later sentencing, the Prosecutor recommended 15 years.  Movant then said he felt confused by the situation and “misled” by his counsel.  The court asked him if he wanted to withdraw his plea, and Movant said “yes.”  The court said Movant could not.  When the court asked Movant if he had any complaints about counsel, the court said, “Just be quick about it….I got a whole courtroom of people here.”  Movant later filed a 24.035 motion, alleging that plea counsel had misled him by telling him that his plea case would be dismissed as a result of the outcome in a different pending case of Movant’s.  The motion court denied the claim without a hearing.
Holding:  Movant’s claim is not refuted by the record.  Movant attempted to explain how he was misled at his sentencing, but the court effectively cut him off.  While Movant said he was pleading guilty voluntarily, his statements at sentencing indicate otherwise.  If Movant was misled into pleading guilty, he should be permitted to withdraw his plea.  Movant has pleaded prejudice because he claims he would not have pleaded guilty had he not been misled by counsel.  Remanded for evidentiary hearing.

Caldwell v. State, 2014 WL 4723521 (Minn. 2014):
Holding:  Defendant was entitled to evidentiary hearing on his claim that trial Witness had recanted his testimony and lied at trial, and was distressed that Defendant was in prison for a crime he did not commit.

Experts

U.S. v. Richter, 97 Crim. L. Rep. 583 (10th Cir. 7/31/15):
Holding:  In prosecution for improper export of “e-waste,” a Department of Environmental Protection employee’s testimony that once certain electronic parts are removed from their housing they are “waste” was improper expert testimony in the guise of lay testimony.  

Collins v. State, 97 Crim. L. Rep. 643 (Miss. 8/20/15):
Holding:  In order for witness to be able to testify that phone records place Defendant in a certain location, the witness must be qualified as an expert in this subject matter.

People v. Coyne, 2014 WL 4402593 (Ill. App. 2014):
Holding:  The SVP Act authorized appointment of a non-testifying consulting expert for defense whose identity, work product and opinions were not discoverable absent extraordinary circumstances.

Ex Post Facto

Massey v. Louisiana Dept. of Public Safety and Corrections, 2014 WL 5393041 (La. 2014):
Holding:  Ex post facto was violated by retroactive application of statute that denied good-time credits and early release for Defendant’s offense, where statute was in effect at the time of his conviction, but was not in effect at the earlier time of the actual criminal acts.

Devine v. Annucci, 2014 WL 4912773 (N.Y. Sup. 2014):
Holding:  Application of sex offender, statute which was enacted after Defendant’s offense but before he was released from prison, which prohibited Defendant from living in his home and prohibited him from going to large segments of his community, was punitive in effect (rather than civil) and thus violated ex post facto.  



Coppolino v. Noonan, 2014 WL 5140043 (Pa. Comm. Ct. 2014):
Holding:  Statute that required sex offenders to update their vehicle registration or change of address, including for temporary lodging, in person within three business days was punitive (not civil), and thus, was ex post facto as applied to Defendant who was convicted prior to the statute.

Expungement

People v. Christiansen, 2014 WL 4827853 (Cal. App. 2014):
Holding:  Where a statute required that upon a finding of innocence, law enforcement must destroy Defendant’s arrest records, this also required that fingerprint impressions obtained at the time of the arrest be destroyed.

Extradition

In re LaPlante, 2014 WL 3559397 (Vt. 2014):
Holding:  Vermont would not honor extradition request to New Hamphire, where N.H. failed to give any explanation for the 10-year delay in Defendant’s sentencing, or evidence that the sentence imposed had not expired by the time of Defendant’s arrest.

Factual Basis

U.S. v. Fard, 2015 WL 75275 (7th Cir. 2014):
Holding:  Defendant permitted to withdraw guilty plea for wire fraud where terms “fraudulent intent” and “fraudulent scheme” were not explained; Defendant’s knowledge of these concepts would not be greater than an average juror, who would have needed instruction the them.

State v. Tate, 2015 WL 405339 (N.J. 2015):
Holding:  Guilty plea to child abuse for using obscene language in presence of child lacked factual basis where record did not state exactly what the language was so that judge could independently determine if it was abusive.

Guilty Plea

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”


Depriest v. State, 2015 WL 7455009 (Mo. App. E.D. Nov. 24. 2015):
(1) Plea counsel had actual conflict of interest where he simultaneously represented Movant and her Brother on charges for marijuana found in their residence, and it was apparent that Movant was less culpable than Brother; (2) “Group guilty plea” proceeding prejudiced Movant because plea court failed to inquire about the conflict of interest; (3) where Movant rejected a more favorable plea offer due to her counsel’s conflict of interest, remedy is to require State to re-offer the rejected offer; and (4) transcript of “group guilty plea” should not be redacted so as only to include Movant’s and Brother’s responses, because redacted transcript does not give appellate court a complete picture of what transpired at plea.
Facts:  Movant and her Brother were charged with marijuana offenses for marijuana found growing in their residence.  Movant and Brother both retained the same counsel, and signed counsel’s waiver of conflict of interest.  The State offered Movant a 10-year deal with possibility of probation after 120 days.  Counsel advised Movant to reject the offer.  Movant and Brother ultimately pleaded guilty together under a deal whereby the State would dismiss certain other charges against Movant, if she and Brother pleaded guilty together.  The court held a “group guilty plea” with other defendants in order to “save time.”  Movant was sentenced to the maximum term.  She filed a 24.035 motion. 
Holding:  Movant’s plea was involuntary due to counsel’s conflict of interest and the group guilty plea procedure.  Counsel believed Movant was less culpable than Brother; thus, Movant’s and Brother’s interests were conflicting.  Prejudice is presumed when counsel operates under an actual conflict of interest.  Further, the plea court had a duty to inquire about the conflict, but did not because of the group guilty plea.  The plea court should not have valued its own time more than the fair administration of justice.  The remedy here is to order the State to reoffer the rejected plea offer.  Lastly, a full and complete transcript of the group plea should have been prepared, not just a transcript with Movant’s and Brother’s responses.  A full transcript was necessary to give appellate court a complete picture of what occurred.  

U.S. v. Bui, 2014 WL 5315061 (3d Cir. 2014):
Holding:  Plea counsel was ineffective in misadvising Defendant that he would be eligible for safety valve sentence reduction in pleading guilty, when he wasn’t eligible.  

U.S. v. Fard, 2015 WL 75275 (7th Cir. 2014):
Holding:  Defendant permitted to withdraw guilty plea for wire fraud where terms “fraudulent intent” and “fraudulent scheme” were not explained; Defendant’s knowledge of these concepts would not be greater than an average juror, who would have needed instruction the them.

U.S. v. Guyton, 2014 WL 3940047 (E.D. La. 2014):
Holding:  Defendant did not breach his plea agreement to testify in another case just because his attorney told the Prosecutor that he would not cooperate with Gov’t; there was no showing that Defendant authorized counsel to breach the plea agreement.



State v. Lipa, 2014 WL 4745559 (N.J. 2014):
Holding:  Even though Defendant pleaded guilty to sexual assault, he should be allowed to withdraw his plea where he asserted he was innocent and that counsel was ineffective in preparing the case; Defendant presented some evidence that contradicted the charges.

State v. Tate, 2015 WL 405339 (N.J. 2015):
Holding:  Guilty plea to child abuse for using obscene language in presence of child lacked factual basis where record did not state exactly what the language was so that judge could independently determine if it was abusive.

People v. Williams, 995 N.Y.S.2d 559 (App. Div. 2014):
Holding:  Guilty plea was not knowing and voluntary where none of the parties realized the plea called for a legally unauthorized sentence.

Indictment & Information

State v. Canaday, 2015 WL 8238881 (Mo. App. W.D. Dec. 8, 2015):
Amendment of child molestation charge at close of all evidence to charge different manner of committing offense prejudiced Defendant because the defense he presented became inapplicable under the amended charge; Rule 23.08 allows amendment of a charge during trial only if no additional or different offense is charged, and Defendant’s substantial rights are not prejudiced.
Facts:  Defendant was charged with child molestation, statutory rape, and intentionally exposing a person to HIV.  The child molestation count was based on a charge that Defendant touched Victim’s breast.  At trial, Victim testified that Defendant placed his penis in her vagina, and touched her “front private” with his hand.  At the close of all evidence, the State amended the child molestation count to charge that Defendant placed his hand on her vagina.  
Holding:  The amendment made Defendant’s line of questioning throughout trial inapplicable because no witness testified Defendant touched Victim’s breast.  Knowing there was an absence of such testimony, Defendant argued that although damage to Victim’s vagina was found, the damage was caused by digital penetration rather than penile penetration, making the evidence insufficient to prove the statutory rape charge.  Being aware that digital penetration was not a lesser-included charge of statutory rape, Defendant believed it was a safe, strategic decision to essentially admit digital penetration, as opposed to penile penetration.  By amending the charge, Defendant was left with no defense to child molestation.  The State contends Defendant should have known the charge would be amended because there was nothing in discovery about touching Victim’s breast; but the State chose to charge that, and Defendant wasn’t required to predict the State’s incompetence.  Remanded for new trial on child molestation.

State v. Turner, 2014 WL 4377356 (Kan. 2014):
Holding:  Indictment should be dismissed where there were numerous errors in the grand jury proceeding, including questioning Defendant even after he invoked his 5th Amendment right against self-incrimination, and admitting irrelevant police testimony suggesting that indicting Defendant could help with investigation of an unrelated murder.


Ineffective Assistance of Counsel

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”

Depriest v. State, 2015 WL 7455009 (Mo. App. E.D. Nov. 24. 2015):
(1) Plea counsel had actual conflict of interest where he simultaneously represented Movant and her Brother on charges for marijuana found in their residence, and it was apparent that Movant was less culpable than Brother; (2) “Group guilty plea” proceeding prejudiced Movant because plea court failed to inquire about the conflict of interest; (3) where Movant rejected a more favorable plea offer due to her counsel’s conflict of interest, remedy is to require State to re-offer the rejected offer; and (4) transcript of “group guilty plea” should not be redacted so as only to include Movant’s and Brother’s responses, because redacted transcript does not give appellate court a complete picture of what transpired at plea.
Facts:  Movant and her Brother were charged with marijuana offenses for marijuana found growing in their residence.  Movant and Brother both retained the same counsel, and signed counsel’s waiver of conflict of interest.  The State offered Movant a 10-year deal with possibility of probation after 120 days.  Counsel advised Movant to reject the offer.  Movant and Brother ultimately pleaded guilty together under a deal whereby the State would dismiss certain other charges against Movant, if she and Brother pleaded guilty together.  The court held a “group guilty plea” with other defendants in order to “save time.”  Movant was sentenced to the maximum term.  She filed a 24.035 motion. 
Holding:  Movant’s plea was involuntary due to counsel’s conflict of interest and the group guilty plea procedure.  Counsel believed Movant was less culpable than Brother; thus, Movant’s and Brother’s interests were conflicting.  Prejudice is presumed when counsel operates under an actual conflict of interest.  Further, the plea court had a duty to inquire about the conflict, but did not because of the group guilty plea.  The plea court should not have valued its own time more than the fair administration of justice.  The remedy here is to order the State to reoffer the rejected plea offer.  Lastly, a full and complete transcript of the group plea should have been prepared, not just a transcript with Movant’s and Brother’s responses.  A full transcript was necessary to give appellate court a complete picture of what occurred.  



State v. Nettles, 2015 WL 7738413 (Mo. App. E.D. Dec. 1, 2015):
Holding:  Claim that defense counsel operated under actual conflict of interest in representing Defendant and previously representing co-Defendant in same case (who then became State’s witness against Defendant) is not cognizable on direct appeal, but must be raised as claim of ineffective assistance of counsel in Rule 29.15 proceedings, even where trial court failed to make independent inquiry about the conflict.
Discussion:  Defendant claims that counsel’s prior representation of co-Defendant in same case, who then became a key prosecution witness against Defendant, created an actual conflict of interest, and that the trial court erred in failing to independently inquire about this, and disqualify counsel.  An actual conflict of interest occurs from successive representation where an attorney’s former client serves as a government witness against the attorney’s current client.  Here, there is a significant risk that counsel’s representation of Defendant may have been materially limited by his duty of confidentiality to the co-Defendant/client.  Nevertheless, this claim is not cognizable on direct appeal.  It should be raised in a Rule 29.15 proceeding as one of ineffective assistance of counsel.

Cates v. State, 2015 WL 7265121 (Mo. App. S.D. Nov. 17, 2015):
Holding:  (1) Motion court did not clearly err in finding that 24.035 Movant was affirmatively misadvised by counsel that he would not receive more than 30 years and would not receive consecutive sentences in open plea, where plea counsel’s file notes indicated that he had, in fact, assured Movant of this; even though other evidence on this issue was conflicting, it was within exclusive province of motion court to determine which evidence to believe; (2) State’s brief lacked “any analytical value” where it failed to acknowledge any substantial evidence supporting the motion court’s ruling.  

Pherigo v. State,  2015 WL 7460218 (Mo. App. S.D. Nov. 24, 2015):
(1) Where State did not disclose tape-recorded statements of co-Defendants until morning of trial and the statements indicated Defendant was innocent of the charged offense, trial counsel was ineffective in failing to move for a continuance due to the late disclosure and in proceeding to trial without knowing the contents of the tapes; and (2) even though Defendant did not want a continuance, trial counsel was ineffective in not moving for one, where counsel believed this was counsel’s decision to make.
Facts:  Movant/Defendant was charged with burglary, tampering and stealing for theft of a car from a residence.  Police found Movant with the car.  Movant said he had borrowed the car from another person.  On the morning of trial, the State disclosed various tape recordings of Movant’s co-Defendants.  Counsel did not listen to the tapes, but successfully moved to have them excluded from trial.  Movant did not want a continuance, and counsel did not ask for one.  After trial, counsel listened to the tapes and discovered that the co-Defendants said Movant was not involved in the charged offenses.  Movant filed a 29.15 motion.  Counsel testified at the 29.15 hearing that even though Movant did not want a continuance, counsel believed that was a decision for counsel to make.  Counsel did not ask for a continuance because the trial court was going to exclude the recordings, which counsel assumed to be harmful.  The motion court found counsel ineffective.  The State appealed.
Holding:  Even though the police apparently did not tell the prosecutor about the tapes until shortly before trial, Rule 25.03 and due process require the prosecutor to take affirmative steps to learn of information possessed by the police.  The late disclosure would have authorized the grant of a continuance as a sanction.  The strategic decision to forgo requesting a continuance was made by counsel, not Movant.  Counsel made this decision under the mistaken assumption that the tapes would inculpate Movant.  Movant apparently did not know the contents of the tapes either, when Movant said he did not want a continuance.  The motion court was free to find that counsel was ineffective in not moving for a continuance.       

U.S. v. Bui, 2014 WL 5315061 (3d Cir. 2014):
Holding:  Plea counsel was ineffective in misadvising Defendant that he would be eligible for safety valve sentence reduction in pleading guilty, when he wasn’t eligible.  

Bear v. U.S., 2015 WL 457920 (8th Cir. 2015):
Holding:  There is no per se rule that counsel was ineffective merely because counsel was suspended from practice of law; there was nothing inherent about the suspension that suggested counsel was unable to effectively represent Defendant.

Green v. Georgia, 2014 WL 4960248 (N.D. Ga. 2014):
Holding:  Counsel was ineffective in failure to register as sex offender case, where counsel failed to raise that underlying sodomy conviction was based on statute that was no longer a crime because had been found unconstitutional.

McGowan v. Burt, 2014 WL 4428389 (E.D. Mich. 2014):
Holding:  Counsel was ineffective in misadvising Defendant of the range of punishment he faced if convicted at trial; counsel told Defendant he faced a lower range of punishment than he actually did, and the inaccurate advice caused Defendant to forgo a favorable plea offer and receive a lengthy sentence at trial; further, there was no showing the prosecutor would have withdrawn the offer or that the trial court would have rejected it.

U.S. v. Miranda, 2014 WL 4063309 (D.P.R. 2014):
Holding:  Counsel was ineffective in plea negotiations where counsel failed to convey a first plea offer and counsel’s inertia and failure to follow professional norms in plea negotiations prevented a second plea offer.

People v. Centeno, 2014 WL 6804508 (Cal. 2014):
Holding:  Prosecutor’s closing that explained concept of proof beyond reasonable doubt using a visual aid of outline of State of Calif. or Statute of Liberty did not accurately explain reasonable doubt and trivialized the deliberative process by turning deliberations into a game where jurors could jump to conclusions; counsel was ineffective in failing to object.

State v. Harter, 2014 WL 6975719 (Haw. 2014):
Holding:  Where Defendant expressed dissatisfaction with appointed counsel and filed Bar Complaint against appointed counsel, trial court had duty to inquire as to potential conflict of interest between Defendant and counsel; denial of Defendant’s motion for substitute counsel denied effective assistance of counsel.

State v. Lipa, 2014 WL 4745559 (N.J. 2014):
Holding:  Even though Defendant pleaded guilty to sexual assault, he should be allowed to withdraw his plea where he asserted he was innocent and that counsel was ineffective in preparing the case; Defendant presented some evidence that contradicted the charges.

State v. Herring, 2014 WL 6780725 (Ohio 2014):
Holding:  Capital counsel ineffective in failing to present mitigating evidence that Defendant’s parents and other family had been involved with drugs, that Defendant dropped out of school, began selling drugs at a young age, was a gang member at a young age, and had a dysfunctional childhood.

Com. v. Tharp, 2014 WL 4745787 (Pa. 2014):
Holding:  Where capital counsel was aware that Defendant suffered abusive childhood, was a domestic violence victim, and had mental health problems, counsel was ineffective in presenting no witnesses during penalty phase.

Davidson v. State, 2014 WL 6645264 (Tenn. 2014):
Holding:  Even though presentation of mental health evidence might open door to evidence that Defendant committed violent acts against women, capital counsel was ineffective in failing to present evidence of brain damage and cognitive disorders; jury already had heard that Defendant had a long history of violence against women.

In re Williams, 2014 WL 3387988 (Vt. 2014):
Holding:  Where Defendant was convicted of involuntary manslaughter for certain fire deaths and at sentencing Victims’ family testified and demanded maximum penalty, counsel was ineffective at sentencing in failing to present defense witnesses who would have portrayed Defendant in favorable light; counsel merely made a few remarks based on the PSI.

Brown v. State, 2014 WL 5555001 (Miss. App. 2014):
Holding:  Counsel was ineffective in failing to strike venireperson who said it “would be hard to be impartial” and who answered “yes” when asked if it “would be better if you didn’t sit?”










Interrogation – Miranda – Self-Incrimination – Suppress Statements

U.S. v. Shannon, 2014 WL 4401054 (3d Cir. 2014):
Holding:  Defendant’s right to remain silent was violated where Gov’t questioned him at trial why he had not come forward earlier to police, even though he had previously been given Miranda warning.

U.S. v. Wittich, 2014 WL 5430997 (E.D. La. 2014):
Holding:  Where Officers (1) took ill Defendant from his home in a patrol car to his office by saying they were “required” to take him; (2) refused his wife’s request to drive him, and (3) kept Defendant separated from other people at his office while searching the office pursuant to a warrant, Defendant was “in custody” for Miranda purposes, so Officers were required to give him Miranda warnings.

U.S. v. Truong Son Do, 2014 WL 531203 (N.D. Okla. 2014):
Holding:  Even though Defendant consented to search of his home and waived Miranda rights, the search and wavier were invalid because were tainted by Officer’s prior unconstitutional stop of Defendant without reasonable suspicion. 

U.S. v. Freeman, 2014 WL 6473961 (E.D. Va. 2014):
Holding:  Where (1) 20 Homeland Security agents came to Defendant’s home with handguns drawn to search pursuant to a warrant, (2) knocked a tissue out of Defendant’s hand with a gun, and (3) continuously watched Defendant, a reasonable person would not have felt free to leave, so Defendant was “in custody” for Miranda purposes. 

Mack v. State, 2014 WL 6090705 (Ga. 2014):
Holding:  A defendant who previously invoked right to remain silent can be deemed to have renewed contact with police so as to permit further interrogation only if the renewed contact by the defendant was not the product of past police interrogation conducted in violation of defendant’s previously-invoke rights.

State v. Hellstern, 2014 WL 6495949 (Iowa 2014):
Holding:  DWI Defendant’s statement before a breath test, “Can I have a moment with my attorney?,” was sufficient to invoke statutory right to confidential meeting with his attorney; this in turn triggered Officer’s obligation to inform Defendant that attorney would need to come to jail for confidential meeting, and Officer’s response to Defendant “not on the phone” did not satisfy the statutory obligation to provide a confidential meeting; remedy was suppression of breath test results.

Bartley v. Com., 2014 WL 5388168 (Ky. 2014):
Holding:  At least in post-Miranda situations, 5th Amendment privilege against self-incrimination applies to Defendant’s selective silence, so that due process bars selective silence from being used against Defendant.



State v. Maltese, 97 Crim. L. Rep. 627 (N.J. 8/17/15):
Holding:  Defendant invoked his 5th Amendment right to silence during police interrogation when he said he did not want to talk further until he consulted his uncle who was “better than a freaking attorney.”

State v. DeLeon, 2014 WL 7335530 (Wash. App. 2014):
Holding:  Defendant’s statements, given in response to jail booking information about gang membership, were not voluntary; inmates face risk of harm with if housed with rival gang members and are led to believe they must answer gang-related questions to avoid that risk. 

Joinder/Severance


Com v. O’Neil, 2015 WL 233922 (Pa. Super. 2015):
Holding:  Defendant charged with various non-murder offenses, such as theft and corrupt organization charges, was entitled to severance of her case from that of a co-Defendant doctor charged with capital murder stemming from shocking deaths of babies at an abortion clinic.

Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

Maas v. Superior Court, 2014 WL 6967630 (Cal. App. 2014):
Holding:  Habeas Petitioner was deprived of right to automatic disqualification of judge where Petitioner’s multiple requests to learn who the assigned judge was in his case were denied, and Petitioner did not learn this until receiving the judge’s decision in the habeas case.
Jury Instructions

State v. Smith, No. ED102586 (Mo. App. E.D. Dec. 22, 2015):
Where Defendant (1) was charged with involuntary manslaughter stemming from a car accident while allegedly intoxicated and (2) requested an instruction under MAI-CR3d 310.04 that if there was less than .08% BAC at the time blood was taken, the jury cannot find from this evidence alone that Defendant was under the influence of alcohol, trial court erred in failing to give the instruction because Notes on Use 3(a) requires the instruction be given at Defendant’s request; Defendant was prejudiced because Defendant introduced extensive evidence at trial that the blood sample was unreliable and that Defendant’s driving could be attributed to something other than alcohol intoxication.
Facts:  Defendant was charged with involuntary manslaughter for a death caused when she drove on the wrong side of a highway and hit another car.  Blood taken after the accident showed a BAC of .085.  At trial, Defendant attacked the reliability of the blood test through expert testimony.  Her expert testified that the failure to refrigerate the blood for 10 days after its collection caused the blood to ferment, resulting in a higher BAC at the time of the test than actually existed at the time of the blood draw.  Defendant requested paragraph 3 of MAI-CR3d 310.04, which the trial court refused.   During deliberations, the jury had multiple questions regarding the meaning of intoxication.
Holding:  Paragraph 3 of MAI-CR3d 310.04 would have instructed the jury that if there was less than .08% BAC that they cannot find from this evidence alone that Defendant was under the influence of alcohol.  Notes on Use paragraph 3(a) provides that if the only analysis admitted into evidence discloses .08% or more of alcohol in the blood, then paragraph 3 must be given if that paragraph is requested by Defendant.  Here, Defendant requested the paragraph, so error occurred.  The error was prejudicial because Defendant introduced extensive evidence (including expert testimony) that the blood sample was unreliable and that Defendant’s driving could be attributed to something else.  Reversed and remanded for new trial.

State v. Kasparie, 2015 WL 6951727 (Mo. App. S.D. Nov. 10, 2015):
Even though jurors are free to disbelieve any testimony (including Victim’s), in order to receive a self-defense instruction, there must be affirmative evidence from which a reasonable inference can be drawn that Defendant was not the initial aggressor (or had thereafter withdrawn in such a manner as to qualify for the defense).
Facts:  Defendant claimed the trial court plainly erred in failing to give a self-defense instruction because both the Victim and Defendant sustained injuries in the charged altercation.
Holding:  Even if Defendant does not request a self-defense instruction at trial, it is error not to give it if substantial evidence supported it.  A trial court must give the instruction regardless of whether the evidence supporting the justification defense is inconsistent with Defendant’s testimony or theory of the case, because any conflict in the evidence must be resolved by a properly instructed jury.  The State argues Defendant was not entitled to the instruction because Sec. 563.031.1(1) precludes the instruction where Defendant was “the initial aggressor.”  Defendant argues that the jury was free to disbelieve Victim’s testimony that Defendant was the aggressor.  The jury’s right to disbelieve the State’s evidence is not the same as having a basis in the evidence to support an instruction.  The trial court did not err in failing to instruct in self-defense. 

State v. Ramirez, 2015 WL 6468346 (Mo. App. W.D. Oct. 27, 2015):
Holding:  (1) Defendant convicted of second-degree murder was entitled to lesser-included offense instruction on involuntary manslaughter because it is a “nested” lesser of second degree murder, and Defendant does not have to introduce affirmative evidence or “cast doubt” on the State’s case to receive the instruction; (2) Defendant convicted of first-degree assault was entitled to lesser-included offense instruction on second-degree assault because it is a “nested” lesser of first degree assault, and Defendant does not have to introduce affirmative evidence or “cast doubt” on the State’s case to receive the instruction; (3) Defendant was also entitled to instruction on voluntary manslaughter because Defendant’s evidence that the charged incident started after one of the victims hit Defendant first was sufficient evidence to inject the issue of sudden passion arising from adequate cause.



State v. Smith, 2015 WL 7253060 (Mo. App. W.D. Nov. 17, 2015):
First-degree trespassing is a “nested” lesser-included offense of first and second-degree burglary, so trial court must give trespassing instruction, whenever requested by Defendant.
Facts:  Defendant was convicted of first-degree burglary and second-degree burglary for various incidents.  He requested a lesser-included offense instruction for first-degree trespassing, which was refused.
Holding:  First-degree trespassing is established by proof of the same or less than all facts required for first or second-degree burglary.  It is a “nested” lesser-included offense of both.  The jury never has to believe the State’s evidence, so there is always a basis for acquitting of a higher nested offense, and convict of the lesser. The jury did not have to believe Defendant entered the premises with the intent to steal, which makes the offense burglary.  The State claims there is no error because the jury was given an option of a lesser-included instruction for second-degree burglary in one instance, but did not find that.  Assuming that this general rule regarding lessers on appeal is still viable, an exception applies where the lesser did not “test” the same element of the greater.  Here, both burglary instructions required the jury to determine whether Defendant entered the premises with the purpose of committing a crime therein.  But the trespassing instruction tested whether Defendant had an intent to steal; thus, it tested a different element and Defendant was prejudiced by the refusal to give it.  The State also argues that because the jury also convicted Defendant of stealing, there is no prejudice.  But the stealing conviction does not answer the question whether Defendant had the intent to steal when he entered the premises, which is what distinguishes trespass from burglary.   

Towles v. State, 2014 WL 4666538 (Ala. 2014):
Holding:  Where Defendant was on trial for murder of a child, jury instruction that jurors could consider for purposes of “intent” and “identity” that Defendant had committed acts of physical abuse three years earlier against a different victim (his son) was plain error; the prior bad acts were not similar to the charged crime, and the State was required to prove that Defendant had the specific intent to kill the victim.

State v. Smith-Parker, 2014 WL 7331577 (Kan. 2014):
Holding:  Jury instruction, “If you do not have a reasonable doubt from all the evidence that the State has proven murder … then you will enter a verdict of guilty,” was erroneous because it was tantamount to directing a verdict for the State and forbade jury from exercising power of nullification.

Rosales v. State, 2015 WL 213347 (Ind. 2015):
Holding:  In attempted murder trial tried under both direct and accomplice liability theory, jury instruction was erroneous where it did not require jury to find that Defendant had specific intent to kill.





State v. Sommers, 2014 WL 6784368 (Mont. 2014):
Holding:  Jury instruction impermissibly broadened whether DWI Defendant had “actual physical control” of vehicle; jurors are to consider a totality of factors to determine this including where in the vehicle Defendant was located; whether the key was in the vehicle; whether the engine was running; where the vehicle was parked and how it got there; and whether the vehicle was disabled.

State v. Kelly, 2014 WL 5358361 (Minn. 2014):
Holding:  Whether erroneous jury instruction was plain error, when law was unsettled at time of trial but settled by time of appeal, was determined by law at time of appeal.

People v. DeLee, 2014 WL 6607357 (N.Y. 2014):
Holding:  Jury verdict finding Defendant guilty of manslaughter as a hate crime was inconsistent with jury verdict also acquitting him of manslaughter.

People v. Batchelor, 2014 WL 4588043 (Cal. App. 2014):
Holding:  Court was required to instruct jury that Defendant had previously been convicted of the lesser related offense of gross vehicular manslaughter while intoxicated based on the same incident that formed the basis for the second degree implied malice murder charge at the instant trial; the prosecutor misleadingly argued at the instant trial that Defendant would not be “held accountable” if the jury did not convict him.

State v. Davis, 2014 WL 4236250 (Or. App. 2014):
Holding:  In prosecution for perjury stemming from Defendant’s testimony at his DWI trial, Defendant was denied right to a jury trial, where trial court applied doctrine of issue preclusion and instructed jury that based on Defendant’s DWI conviction, it was established beyond a reasonable doubt that certain facts were true; this essentially removed an element of the perjury charge from a finding by the jury.

Kent v. State, 2014 WL 4244070 (Tex. App. 2014):
Holding:  In prosecution for aggregate theft totally $200,000 over several years stemming from real estate transactions, jury had to unanimously agree which funds were unlawfully appropriated and who the owners of the funds were.

Taylor v. Com., 2015 WL 324627 (Va. App. 2015):
Holding:  Even though Defendant went to trial on a felony offense, he could not be convicted of a lesser-included misdemeanor where the one-year statute of limitations on misdemeanors had already run when the State commenced the prosecution of greater offense; Defendant was not indicted for the greater offense for more than a year after the offense occurred.

State v. Fehr, 2015 WL 263640 (Wash. App. 2015):
Holding:  Jury instruction relieved State of burden of proof where it asked jurors to find that Defendant sold drugs within “1,000 feet of a school bus route,” as opposed to the correct definition of “1,000 feet of a school bus route stop.” 

Jury Issues – Batson – Striking of Jurors – Juror Misconduct

State ex rel. Roe v. Goldman, 471 S.W.3d 814 (Mo. App. E.D. Oct. 30, 2015):
(1) Judge, on apparent suggestion of prosecutor, abused discretion in removing grand Juror on basis of “conflict of interest” where Juror (a former ACLU attorney) had previously been attorney in lawsuit against St. Louis County over “Ferguson”-related events, because existing record did not contain testimony under oath from juror, as required by 494.470.3; (2) service on a grand jury is an obligation, but not a “right;” (3) instead of reinstating Juror to jury, appellate court orders as a remedy that the entire grand jury be dismissed and a new one empaneled, even though this was not a remedy requested by the parties; this remedy is necessary due to the extensive publicity over this writ petition and the compromised secrecy of the grand jury process.
Facts:  Judge impaneled a grand jury in St. Louis County, which had as its foreman a former ACLU attorney (“Juror”) who had been a lawyer in a lawsuit against St. Louis County over the shooting by Officer Wilson of Michael Brown in Ferguson.   During voir dire, Judge learned that Juror was now a federal attorney, but Judge did not learn that Juror formerly was the ACLU lawsuit attorney.  After the grand jury began meeting and hearing cases, Judge learned from Prosecutor of a purported “conflict of interest” arising from Juror’s former representation in the Ferguson-related lawsuit.  Judge held a hearing, at which Judge stated that he had not seen “any particular problem” with Juror’s service, but based on the information from Prosecutor, Judge was concerned about an “appearance” of a conflict of interest.  Thus, Judge removed Juror from grand jury.  Juror then brought writ of prohibition, requesting that he be ordered back on the grand jury.
Holding:  A presiding judge can remove a juror in Missouri only for reasons set forth by certain statutes – Secs. 540.045, 540.050, 494.470, and 540.045 to 540.070.  Sec. 494.470 authorizes removal of a Juror for cause if Juror has already formed an opinion on the case, or if Juror’s opinions preclude him from following the law.  494.470.3 requires that a challenge for cause to a juror include testimony of the juror under oath.  Appellate court emphasizes that it is reviewing only the record made in the trial court, and not other memorandum, affidavits and factual assertions filed and made by the parties in the writ proceeding, including a new affidavit from Judge giving additional reasons for striking juror.   On the trial court record, there were not proper grounds to remove Juror.  Among other things, there was no testimony by Juror under oath.  Thus, there was not an adequate record to justify removing Juror based on an alleged conflict of interest.  This writ has been the subject of much publicity.  The secrecy and independence of the Grand Jury have been compromised in part due to the public filings of both parties.  There is no “right” to serve on a grand jury.  Thus, even though Juror requests to be reinstated to the grand jury, the proper remedy is to dismiss the current Grand Jury and impanel a new one.

State v. Johnson, 2015 WL 7455477 (Mo. App. E.D. Nov. 24, 2015):
(1)  Sec. 558.018.5(3), which provides that a Defendant may be classified as a predatory sexual offender if he “has committed” first-degree statutory rape or sodomy against more than one victim, does not require that the acts be prior to the instant case; the acts in the instant case count under the statute; (2) even though Sec. 558.021 requires that a finding of predatory sexual offender be made before submission to the jury, the trial court did not plainly err in finding this at sentencing because Defendant waived jury sentencing and also was not sentenced to a higher sentence than allowed under the unenhanced range; (3) to the extent that Secs. 558.018.5 and 558.021 require a court, rather than a jury, make factual findings that increase Defendant’s minimum sentence, the statutes are subject to attack under Alleyne v. U.S., 133 S.Ct. 2151 (2013)(holding that any fact that increases a defendant’s mandatory minimum sentence for a crime must be submitted to a jury and proven beyond a reasonable doubt).
Facts:  Defendant was charged with various sex offenses against three children.  After submission to the jury, the trial court, at sentencing, found Defendant to be a predatory sexual offender, Sec. 558.018.5(3), because of the acts against three children, and sentenced him to mandatory life imprisonment with possibility of parole after 25 years.
Holding:  (1) Sec. 558.018.5(3) provides that a person may be classified as a predatory sexual offender where he “has committed an act or acts against more than one victim which would constitute [first-degree statutory rape or first-degree statutory sodomy], whether or not defendant was charged with an additional offense or offenses as a result.”  Defendant argues that this section applies only to prior criminal conduct based on the word “has.”  However, “has” does not refer only to conduct before the crimes charged.  Sections 558.018.5(1) and (2) deal with previously committed convictions or conduct.  To avoid rendering 558.018.5(3) meaningless, it must be interpreted to include acts of criminal sexual conduct against more than one victim, including charges in the instant case.  (2)  Sec. 558.021.2 requires the trial court make a finding of predatory sexual offender prior to submission of the case to the jury.  Here, the trial court did not make the finding until sentencing.  However, this was not plain error under the facts here. While a predatory sexual offender loses the right to jury sentencing, here, Defendant expressly waived his right to jury sentencing.  Further, Defendant was not sentenced to a higher sentence than he could have received under the “unenhanced” statutory range.  Even though he received a mandatory life sentence, he could have received this anyway, and he will be subject to parole after 25 years, which is actually less than the 85% (25 and one-half) he would have had to serve under the “unenhanced range” for the same life sentence.  (3) The court does not decide the constitutionality of 558.018 and 558.021 under Alleyne here.  Alleyne requires that any fact that increases a defendant’s mandatory minimum sentence must be submitted to a jury and proven beyond a reasonable doubt.  Sec. 558.021.1(3) requires a court, instead of a jury, make the predatory sexual offender finding.  Here, the jury had determined that Defendant committed acts against multiple victims, because the trial court did not decide predatory sexual offender until sentencing (contrary to statute).  But “in similar circumstances if a trial judge follows the statute and makes a finding before submission [to the jury], the resulting sentence would be subject to attack under Alleyne.”  

Smotherman v. Cass Regional Medical Ctr., 2015 WL 6914974 (Mo. App. W.D. Nov. 10, 2015):
Holding:  (1)  Even though jurors generally may not impeach their verdict, there are exceptions where ethnic or religious bias was expressed during deliberations, and where a juror independently gathered evidence outside the courtroom; (2) even though jurors said they were not influenced by a juror’s independent gathering of a weather report that was not introduced into evidence, given the high standard necessary to overcome the presumption of prejudice caused by juror misconduct, the jurors’ testimony does not overcome the presumption.

Woodfox v. Cain, 772 F.3d 358 (5th Cir. 2014):
Holding:  Habeas court was not required to defer to state court’s findings that procedure to select grand jury foreman did not violate equal protection; Petitioner showed racial disparity of more than 20% between African-Americans in general population and grand jury foremen.

Castellanos v. Small, 2014 WL 4413439 (9th Cir. 2014):
Holding:  Prosecutor’s strike of minority venireperson violated Batson; explanation for strike was not race-neutral where Prosecutor’s reason was that venireperson had no children (when juror actually said she had adult children) and Prosecutor failed to strike other similar jurors.

State v. Turner, 2014 WL 4377356 (Kan. 2014):
Holding:  Indictment should be dismissed where there were numerous errors in the grand jury proceeding, including questioning Defendant even after he invoked his 5th Amendment right against self-incrimination, and admitting irrelevant police testimony suggesting that indicting Defendant could help with investigation of an unrelated murder.

State v. Grate, 2015 WL 176343 (N.J. 2015):
Holding:  Imposition of mandatory minimum sentence based on a finding by trial court that Defendant was involved in organized crime violated 6th Amendment right to jury-finding on that issue.

State v. Davis, 2014 WL 4236250 (Or. App. 2014):
Holding:  In prosecution for perjury stemming from Defendant’s testimony at his DWI trial, Defendant was denied right to a jury trial, where trial court applied doctrine of issue preclusion and instructed jury that based on Defendant’s DWI conviction, it was established beyond a reasonable doubt that certain facts were true; this essentially removed an element of the perjury charge from a finding by the jury.

   
Juvenile

In the Interest of S.C. v. Juvenile Officer, 2015 WL 6949338 (Mo. banc Nov. 10, 2015):
Holding:  Even though Juvenile had been adjudicated guilty of first-degree attempted rape and was required to register on the juvenile sex offender registry, Sec. 211.425, where the juvenile court did not order that Juvenile register on the adult registry, his claim that requiring juveniles to register for life on the adult registry is unconstitutional is not ripe of judicial review; since there has been no attempt to compel Juvenile to register on the adult registry, there is no immediate, concrete dispute at this time; Juvenile’s claim dismissed without prejudice.

Willbanks v. Missouri Dept. of Corrections, 2015 WL 6468489 (Mo. App. W.D. Oct. 27, 2015):
Holding:  Even though Juvenile was sentenced to multiple consecutive sentences totally 355 years for non-homicide offenses, and will not be eligible for parole until age 85, this did not violate the prohibition on life without parole sentences for juveniles under Graham; Western District rejects notion of de facto life without parole sentences due to difficulty in determining exactly what constitutes such sentences.

In re Wilson, 2015 WL 273186 (Cal. App. 2015):
Holding:  Even though there was a “recall” procedure which allowed Juvenile who received LWOP sentence to be paroled in future, it violated Miller for sentencing court to not take Defendant’s youth and mitigating circumstances into account at the time of the actual sentencing to LWOP.

In re Contempt of Dorsey, 2014 WL 4435591 (Mich. App. 2014):
Holding:  4th Amendment prohibited juvenile court, as part of adjudication of Juvenile, from ordering that juvenile’s Mother submit to random drug tests; Mother did not have diminished expectation of privacy merely because her son had been adjudicated delinquent.

Mental Disease or Defect – Competency – Chapter 552

State v. Harris, 2015 WL 266924 (Ohio 2015):
Holding:  Where Defendant had abandoned his NGRI defense before trial and was not pursuing a mental health defense, court violated Defendant’s right against self-incrimination by allowing State in its case-in-chief to call psychologist who had examined Defendant for State to testify that he was faking mental illness.

State v. Beck, 2014 WL 4746700 (Iowa App. 2014):
Holding:  Defendant charged with assault can assert diminished capacity defense, since assault requires proof of specific intent to cause pain or injury; diminished capacity is an available defense to specific intent crimes.

Com. v. Shin, 2014 WL 4745347 (Mass. App. 2014):
Holding:  Even though Defendant claims lack of responsibility due to failure to take prescribed mental health medication, the only issue is whether at the time of the crime, Defendant was criminally responsible; the court should not add additional analysis of whether the failure to take the medication caused the lack of responsibility.  







Presence at Trial

People v. Espinoza, 2015 WL 358798 (Cal. App. 2015):
Holding:  Even though pro se Defendant intentionally failed to appear for second day of trial with the intention of causing a mistrial, court violated due process right to present a defense and Defendant’s confrontation rights by proceeding with the trial without him; there was no evidence Defendant knew the trial would proceed without him, and court could have appointed counsel to represent Defendant.

State v. Menefee, 2014 WL 7450769 (Or. App. 2014):
Holding:   Even though pro se Defendant had disruptive behavior, trial court violated his right to representation by removing him from courtroom and continuing with trial; while Defendant can forfeit the right to be present and right to self-representation, he does not necessarily forfeit the right to any representation; judge should have terminated Defendant’s right to self-representation and advised of right to representation.

Privileges

State ex rel. Clemons v. Larkins, 2015 WL 7572030 (Mo. banc Nov. 24, 2015):
(1)  Habeas relief granted where State violated Brady by failing to disclose that a probation office-Witness had seen injuries on Defendant’s face which would have supported his allegation that his confession was coerced by police; Defendant was prejudiced because this evidence could have led to granting his motion to suppress, or affected the fairness of the trial because the jury was asked to decide if his confession was voluntary and Defendant was precluded from presenting evidence that it was coerced; (2) Even though the habeas special master drew a negative inference from Defendant’s assertion of his 5th Amendment privilege against self-incrimination when the State questioned him in the habeas proceedings about whether he committed the crime, Defendant had a constitutional right to choose not to testify at his trial, and his silence cannot factor into whether Defendant was prejudiced at his trial by the Brady violation. 
Facts:  Defendant alleged in a pretrial suppression motion and attempted to allege at trial that his confession was coerced because police beat him.  Before trial, Defendant called his attorney and family members to testify as to injuries on his face.  Police testified they did not see any injuries, and did not coerce him.  The trial court overruled the motion to suppress.   At trial, Defendant presented family members to testify about injury to his face.  The State moved to prohibit Defendant from arguing that police caused the injuries, because Defendant’s evidence was only that he had injures, not how they were caused.  The trial court precluded Defendant from arguing that his confession was coerced, even though the jury was instructed that it had to find whether the confession was voluntary.  Defendant was convicted and sentenced to death.  After state direct appeal and postconviction proceedings, and various federal proceedings, Defendant sought state habeas relief on grounds of a newly discovered Brady violation, in that the State failed to disclose a probation office-Witness who had observed facial injuries on Defendant, and had reported this to prosecutors and prepared a written report about it, which prosecutors apparently altered to conceal the information about the facial injuries.
Holding:  (1)  Evidence that has been deliberately concealed by the State is not reasonably available to counsel and constitutes “cause” for raising otherwise procedurally barred claims in habeas.  Defendant was prejudiced by the failure to reveal the Witness.  The Witness would have lent substantial credibility to Defendant’s claim that his confession was coerced.  The Witness worked for the State probation office, so did not have the same potential bias that Defendant’s family members and attorney had.  Even though family members and Defendant’s attorney testified about Defendant’s injuries, the Witness’ testimony would not have been “merely cumulative” because it went to the very root of the matter in controversy, the decision of which turned on the weight of the evidence.  Witness offered independent, objective and impartial corroboration of Defendant’s allegation of police coercion; the credibility of this allegation turned exclusively on the weight of the evidence.  The Witness’ testimony may have caused a different ruling on the motion to suppress, and Defendant was denied a fair trial because the jury was not able to hear Witness’ testimony in determining if Defendant’s confession was voluntary.  (2)   During the habeas hearing, Defendant asserted his 5th Amendment privilege against self-incrimination when the State questioned him about whether he committed the crime.  The habeas special master drew a negative inference from this.  At trial, Defendant had a constitutional right to choose not to testify, and the constitutional guarantees that no adverse inference be drawn from that.  As such, Defendant’s silence in response to the State’s questions cannot factor into this Court’s determination of whether Defendant was prejudiced at his trial by the State’s failure to reveal with Witness information.

U.S. v. Shannon, 2014 WL 4401054 (3d Cir. 2014):
Holding:  Defendant’s right to remain silent was violated where Gov’t questioned him at trial why he had not come forward earlier to police, even though he had previously been given Miranda warning.

Convertino v. DOJ, 97 Crim. L. Rep. 608 (6th Cir. 7/31/15):
Holding:  Reporter has 5th Amendment privilege against self-incrimination, and cannot be forced to reveal his source who leaked government documents regarding a former prosecutor’s alleged misconduct.

Com v. Leclair, 2014 WL 5041477 (Mass. 2014):
Holding:  Even though Prosecutor said he did not intent to charge Witness, non-immunized Witness was entitled to invoke 5th Amendment privilege against self-incrimination in response to illegal drug use on day of incident, where answers could implicate Witness in criminal activity and provide leads for a subsequent investigation.

State v. Harris, 2015 WL 266924 (Ohio 2015):
Holding:  Where Defendant had abandoned his NGRI defense before trial and was not pursuing a mental health defense, court violated Defendant’s right against self-incrimination by allowing State in its case-in-chief to call psychologist who had examined Defendant for State to testify that he was faking mental illness.


Dansby v. State, 2014 WL 6733698 (Tex. App. 2014):
Holding:  Even though Defendant did not object at time conditions of community supervision were imposed, where he did not have notice that the conditions would require him to take polygraphs as part of sex offender treatment, Defendant did not waive his claim that this violated 5th Amendment privilege against self-incrimination.

Probable Cause To Arrest

People v. Delvillartron, 992 N.Y.S.2d 363 (N.Y. App. 2014):
Holding:  Even though two robbery suspects were in Defendant’s parked car several blocks from a robbery scene, police lacked probable cause to arrest Defendant where his car was lawfully parked, he did not resist police in any way, and his behavior in fumbling for his keys was innocuous.

Prosecutorial Misconduct & Police Misconduct / Police-Related Issues

U.S. v. Bowen, 97 Crim. L. Rep. 647 (5th Cir. 8/18/15):
Holding:  Prosecutors denied Police Officers, who were accused of shooting civilians after Hurricane Katrina, a fair trial where Prosecutors engaged in anonymous online comments designed to impugn Officers; “just as a mob protesting outside the courthouse has the potential to intimidate parties and witnesses, so do streams of adverse online comments;” the Gov’t conduct was so egregious that proof of prejudice is not required.

In re Favata, 97 Crim. L. Rep. 607 (Del. 7/27/15):
Holding:  Prosecutor’s statements that he would reveal that pro se Defendant was a snitch was improper attempt to intimidate Defendant, was prejudicial to administration of justice, and warranted 6 month suspension from practice.

Public Trial

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”

Cameron v. State, 2014 WL 4996290 (Tex. App. 2014):
Holding:  Even though trial court was concerned that courtroom would be too crowded during voir dire, this did not justify closure of courtroom and violated Defendant’s 6th Amendment right to public trial; the proper remedy would have been to move to a larger courtroom or split the jury panel in half.

Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

State ex rel. Clemons v. Larkins, 2015 WL 7572030 (Mo. banc Nov. 24, 2015):
(1)  Habeas relief granted where State violated Brady by failing to disclose that a probation office-Witness had seen injuries on Defendant’s face which would have supported his allegation that his confession was coerced by police; Defendant was prejudiced because this evidence could have led to granting his motion to suppress, or affected the fairness of the trial because the jury was asked to decide if his confession was voluntary and Defendant was precluded from presenting evidence that it was coerced; (2) Even though the habeas special master drew a negative inference from Defendant’s assertion of his 5th Amendment privilege against self-incrimination when the State questioned him in the habeas proceedings about whether he committed the crime, Defendant had a constitutional right to choose not to testify at his trial, and his silence cannot factor into whether Defendant was prejudiced at his trial by the Brady violation. 
Facts:  Defendant alleged in a pretrial suppression motion and attempted to allege at trial that his confession was coerced because police beat him.  Before trial, Defendant called his attorney and family members to testify as to injuries on his face.  Police testified they did not see any injuries, and did not coerce him.  The trial court overruled the motion to suppress.   At trial, Defendant presented family members to testify about injury to his face.  The State moved to prohibit Defendant from arguing that police caused the injuries, because Defendant’s evidence was only that he had injures, not how they were caused.  The trial court precluded Defendant from arguing that his confession was coerced, even though the jury was instructed that it had to find whether the confession was voluntary.  Defendant was convicted and sentenced to death.  After state direct appeal and postconviction proceedings, and various federal proceedings, Defendant sought state habeas relief on grounds of a newly discovered Brady violation, in that the State failed to disclose a probation office-Witness who had observed facial injuries on Defendant, and had reported this to prosecutors and prepared a written report about it, which prosecutors apparently altered to conceal the information about the facial injuries.
Holding:  (1)  Evidence that has been deliberately concealed by the State is not reasonably available to counsel and constitutes “cause” for raising otherwise procedurally barred claims in habeas.  Defendant was prejudiced by the failure to reveal the Witness.  The Witness would have lent substantial credibility to Defendant’s claim that his confession was coerced.  The Witness worked for the State probation office, so did not have the same potential bias that Defendant’s family members and attorney had.  Even though family members and Defendant’s attorney testified about Defendant’s injuries, the Witness’ testimony would not have been “merely cumulative” because it went to the very root of the matter in controversy, the decision of which turned on the weight of the evidence.  Witness offered independent, objective and impartial corroboration of Defendant’s allegation of police coercion; the credibility of this allegation turned exclusively on the weight of the evidence.  The Witness’ testimony may have caused a different ruling on the motion to suppress, and Defendant was denied a fair trial because the jury was not able to hear Witness’ testimony in determining if Defendant’s confession was voluntary.  (2)   During the habeas hearing, Defendant asserted his 5th Amendment privilege against self-incrimination when the State questioned him about whether he committed the crime.  The habeas special master drew a negative inference from this.  At trial, Defendant had a constitutional right to choose not to testify, and the constitutional guarantees that no adverse inference be drawn from that.  As such, Defendant’s silence in response to the State’s questions cannot factor into this Court’s determination of whether Defendant was prejudiced at his trial by the State’s failure to reveal with Witness information.

Roberts v. State, 2015 WL 6689507 (Mo. App. E.D. Nov. 3, 2015):
Holding:  Where amended 29.15 motion was filed late, appellate court must remand case to motion court for abandonment inquiry.

Mann v. State, 2015 WL 6927149 (Mo. App. E.D. Nov. 10, 2015):
Holding:  Where counsel filed Movant’s 29.15 amended motion late, case must be remanded for abandonment hearing; this is true even though both parties requested that the appeal be heard on the merits; the only exception to remand may be where the motion court ruled on both the pro se and amended motion, so that remand would have no effect on the relief available.

Harris v. State, 2015 WL 6925859 (Mo. App. E.D. Nov. 10, 2015):
Holding:  Where Movant filed his pro se 29.15 motion prematurely while the direct appeal was pending and counsel was appointed at that time, the time for filing an amended motion began to run when the mandate issued; counsel’s amended motion filed later than 90 days from that date was untimely, so case must be remanded for an abandonment hearing. 

Hawkins v. State, 2015 WL 7253165 (Mo. App. E.D. Nov. 17, 2015):
Holding:  Where 29.15 amended motion was filed late, appellate court must remand to motion court for abandonment hearing to determine whether court should adjudicate the pro se or amended motion.

State v. Nettles, 2015 WL 7738413 (Mo. App. E.D. Dec. 1, 2015):
Holding:  Claim that defense counsel operated under actual conflict of interest in representing Defendant and previously representing co-Defendant in same case (who then became State’s witness against Defendant) is not cognizable on direct appeal, but must be raised as claim of ineffective assistance of counsel in Rule 29.15 proceedings, even where trial court failed to make independent inquiry about the conflict.
Discussion:  Defendant claims that counsel’s prior representation of co-Defendant in same case, who then became a key prosecution witness against Defendant, created an actual conflict of interest, and that the trial court erred in failing to independently inquire about this, and disqualify counsel.  An actual conflict of interest occurs from successive representation where an attorney’s former client serves as a government witness against the attorney’s current client.  Here, there is a significant risk that counsel’s representation of Defendant may have been materially limited by his duty of confidentiality to the co-Defendant/client.  Nevertheless, this claim is not cognizable on direct appeal.  It should be raised in a Rule 29.15 proceeding as one of ineffective assistance of counsel.


Silver v. State, 2015 WL 8230807 (Mo. App. E.D. Dec. 8, 2015):
Even though private counsel entered Rule 29.15 case after public defender had been appointed, and private counsel was granted an extension of time to file amended motion, the due date for the amended motion began when the public defender was appointed, not when private counsel later entered; to hold otherwise would allow Movants to indefinitely extend the Rule’s time limits by changing counsel.
Facts:  On January 7, 2015, the Rule 29.15 court appointed the Public Defender to represent Movant.  On Feb. 5, private counsel entered and filed an extension of time allowing counsel 90 days to file an amended motion.  Private counsel filed the amended motion on April 30.
Holding:  Rule 29.15(g) provides that the time for filing an amended motion starts to run the earlier of the date counsel is appointed, or counsel who is not appointed enters an appearance.  The time does not “restart” whenever new counsel enters an appearance.  Here, the time started running when the Public Defender was appointed, making the amended motion due no later than 90 days after Jan. 7 (or April 7).  Private counsel’s filing on April 30 was untimely.  Thus, remand is required to allow the motion court to determine if private counsel abandoned Movant.  

Miller v. State, 2015 WL 9303038 (Mo. App. E.D. Dec. 22, 2015):
Holding:  Even though 29.15 Movant’s amended motion contained a request for an evidentiary hearing as part of the amended motion (rather than as a separate document), the circuit clerk was not authorized to reject the electronic filing; Rule 29.15 does not require the request for an evidentiary hearing be in a separate document; amended motion was timely where Movant attempted to file it on time, but clerk “rejected” it for this reason.
Discussion:  Movant’s counsel timely tendered the amended motion by e-filing, but the clerk rejected it because Movant’s request for an evidentiary hearing was part of the same document and not filed as a separate document.  Noting in Rule 29.15 dictates that the request for an evidentiary hearing be in a separate document.  Rule 103 governing electronic filings also provides no basis for rejection of the filing here.  The clerk should have accepted the filing.  Amended motion is deemed filed on date it was tendered in the e-filing system.   

Hicks v. State, 2015 WL 6274805 (Mo. App. S.D. Oct. 21, 2015):
Holding:  Where 24.035 counsel failed to file either an amended motion or statement in lieu of amended motion, after which the motion court dismissed the case, appellate court remands for an abandonment hearing.

James v. State, 2015 WL 8732195 (Mo. App. S.D. Dec. 14, 2015):
Where (1) motion court dismissed Movant’s Rule 24.035 case for failure to prosecute before a transcript was filed, (2) counsel filed a motion seeking to reinstate the case, and (3) counsel filed a notice of appeal within 30 days of the dismissal but without a ruling by the motion court, there is a presumption that counsel “abandoned” Movant and the case must be remanded for an abandonment hearing.  This is because (1) the time for filing an amended motion did not begin until the transcript was filed (but no amended was filed before the extended date), and (2) the filing of the motion to reinstate extended the time for the motion court to rule on the motion to reinstate because of Rule 81.05.  Further, the notice of appeal was initially premature because the time for the motion court to rule had been extended; the notice of appeal was deemed filed after the extended time expired. 
Facts:  The Rule 24.035 court appointed the Public Defender to represent Movant on Nov. 19, 2014.  First attorney entered an appearance on Dec. 16.  On Jan. 14, 2015, the motion court held a case review, at which no one appeared.  Pursuant to local rule, the court placed the case on an “inactive docket” which required the case be automatically dismissed without prejudice on March 16.  On March 16, the case was dismissed.  On March 30, the guilty plea and sentencing transcript was filed with the court.  On April 13, a second attorney entered and filed a motion alleging first attorney had “abandoned” Movant and asking the case be “re-instated.”  On April 23, a third attorney filed a notice of appeal.
Holding:  As relevant here, Rule 24.035(g) provides that an amended motion is due within 60 days of the date both a transcript is filed and counsel is appointed.  Here, the transcript was not filed until March 30, making an amended motion due on or before June 1.  The motion court retained jurisdiction over its March 16 dismissal order for 30 days.   But Rule 81.05(a)(2) provides that that time is extended by the filing of “authorized after-trial motions.”  If an authorized after-trial motion is filed, the judgment becomes final the earlier of (a) 90 days from the date the last timely motion was filed, on which date all motions shall be deemed overruled, or (b) if all motions have been ruled, then the date of ruling of the last motion or 30 days after entry of judgment, whichever is later.  Second attorney’s motion was essentially a motion for relief under Rule 74.06(b), seeking relief from judgment for excusable neglect; thus, it was an “authorized after trial motion.”  Hence, the motion court’s control over the case was extended for 90 days, or until July 13.  The filing of the notice of appeal was premature.  Rule 81.04(a) provides that a premature notice of appeal shall be deemed filed immediately after the time for judgment becomes final.  Thus, the notice of appeal is deemed filed on July 14, 2015.  Because neither first, second nor third attorney filed an amended motion before the June 1 deadline, there is a presumption of abandonment.  Case remanded to motion court to determine if Movant was abandoned.

Lewis v. State, 2015 WL 9241357 (Mo. App. S.D. Dec. 16, 2015):
Holding:  Even though 29.15 Movant’s counsel filed a motion in the motion court asking that the late amended motion be deemed timely, where the motion court took no action on this, the case must be remanded for an abandonment hearing.

Laub v. State, No. SD33759 (Mo. App. S.D. Dec. 22, 2015):
Where motion court “notified” the Public Defender that a pro se 29.15 motion had been filed but expressly noted that it was “not appointing” the Public Defender due to caseload reasons, the time for filing an amended motion did not begin to run until Public Defender entered an appearance.
Facts:  Movant filed a timely pro se 29.15 motion.  In April 2014, the motion court sent a “notice” to the Public Defender that Movant had filed the motion.  The notice stated that it was being sent to “assist” the Public Defender in “managing case overload.”  The notice stated that the court was “not appointing” the Public Defender, but asked a Public Defender to enter an appearance as soon as possible.  In June, a Public Defender entered and filed an amended motion within 90 days of entry.
Holding:  The State contends that the amended motion is untimely, and the case must be remanded for an abandonment hearing.  As relevant here, Rule 29.15(g) provides that an amended motion is due within 60 (or 90, if extended) days of the earlier of (1) the date counsel is appointed, or (2) the date of entry of counsel that is not appointed.  Here, the second part of 29.15(g) applies because there was no “appointment” of counsel, but was an “entry” by counsel.  The “notice” to the Public Defender was not a de facto appointment of counsel.  The notice expressly stated that it was not an appointment.  Rule 29.15(e) provides that a motion court shall appoint counsel for an indigent movant, but does not provide any specific time limit for doing so.  The Eastern District, in State v. Creighton, 2015 WL 9240967 (Mo. App. E.D. Dec. 15, 2015), held that notification to the Public Defender is an appointment.  But that notice stated, in relevant part, “The court hereby notifies [Public Defender] that Movant … has filed a postconviction motion.”  This unqualified notice is different than the instant case, where the notice expressly stated it was “not appointing” the Public Defender.  To construe the instant notice as an appointment would be disingenuously unfair to Movant and the Public Defender.  Amended motion was timely here.

Green v. State, No. SD33569 (Mo. App. S.D. Dec. 23, 2015):
Even though motion court found that Movant’s untimely pro se 29.15 motion should be deemed “timely” filed because Movant had delivered his motion to DOC personnel before the deadline, where neither Movant’s pro se nor amended motions pleaded facts about this, appellate court sua sponte dismisses case due to untimely pro se motion.
Facts:  Movant filed his pro se 29.15 motion 107 days after the mandate on his direct appeal.  The motion court appointed counsel in 2010, who timely filed an amended motion.  In 2012, the motion court held a hearing on the issue of whether the pro se motion was timely filed.  Movant’s counsel filed a motion to accept the Form 40 as timely filed.  Movant testified at the hearing that he gave his motion to DOC personnel to mail before the deadline.  The motion court found that the failure to file on time was “beyond the control of Movant” since he delivered his motion to prison authorities on time.  The motion court then proceeded to decide the case on the merits.  After losing on the merits, Movant appealed.
Holding:  An appellate court must, sua sponte, determine if the pro se motion was timely.  Movant had 90 days from the date of the mandate to file his pro se motion, but did not.  As relevant here, Dorris v. State, 360 S.W.3d 260 (Mo. banc 2012) and Vogl v. State, 437 S.W.3d 218 (Mo. banc 2014) allow a motion to court to deem a pro se motion timely if a Movant alleges and proves that he falls within a recognized exception to the time limits.  Here, however, Movant’s pro se and amended motions did not allege any facts related to the timeliness of the pro se motion.  Thus, Movant waived his right to proceed.  Judgment vacated and case dismissed.

Gunn v. State, 2015 WL 8776885 (Mo. App. W.D. Dec. 15, 2015):
Holding:  Even though direct appeal counsel failed to notify client-Movant that the mandate had issued in his direct appeal, this did not excuse the subsequent untimely filing of his Rule 29.15 motion (Form 40); this was not active interference by a third-party which prevented his filing.

*  White v. Wheeler, ___ U.S. ___, 136 S.Ct. 456 (U.S. Dec. 14, 2015):
Holding:  Federal habeas court, in deciding Witherspoon-Witt claim as to whether state trial court improperly struck a juror who could consider death penalty, must be “doubly deferential” to state court’s ruling under AEDPA; a habeas petitioner must show that the state ruling “was so lacking in justification that there was an error well understood and comprehended in existing law beyond any possibility for fairminded disagreement;” where juror’s answers are ambiguous, state court may decide issue in favor of State.

Tanner v. Yukins, 2015 WL 234738 (6th Cir. 2015):
Holding:  Where prison guard violated Defendant’s right of access to courts by taking action which prevented timely filing of notice of appeal, Defendant was entitled to habeas relief.

Price v. U.S., 97 Crim. L. Rep. 603 (7th Cir. 8/4/15):
Holding:  Johnson v. U.S. (U.S. 6/26/15), which struck down ACCA’s residual clause, is retroactive, and allows a habeas petitioner whose prior habeas petition was rejected on a Johnson-type ACCA claim to have a new habeas case heard under 2255(h)(2) allowing successive petitions based on new rules of constitutional law that are retroactive.

Ex parte Robbins, 2014 WL 6751684 (Tex. App. 2014):
Holding:  Habeas relief granted in murder case where medical examiner changed her opinion post-trial as to cause of death from strangulation to “undetermined” though “suspicious.”

People v. Bailey, 2014 WL 7653584 (N.Y. County Ct. 2014):
Holding:  Defendant’s sentence for murder in “shaken baby” case was vacated where new scientific research about “shaken baby syndrome” called into question how the baby actually died; the new research could not have been discovered before trial.

Sanctions

State v. Jones, 2014 WL 7344404 (Minn. App. 2014):
Holding:  Criminal contempt charge is not authorized for violation of probation; statute does not authorize it, and violation of probation agreement does not hinder administration of justice, which is the primary reason for criminal contempt.







Search and Seizure – Suppression Of Physical Evidence

State v. Humble, 2015 WL 6689225 (Mo. App. W.D. Nov. 3, 2015):
Even though Defendant-Driver told Officer that illegal prescription drugs were in the passenger area of the car, where Defendant did not give consent to search the entire car, Officer was not authorized to search trunk without a warrant; the “search incident to arrest” exception did not apply because it authorizes searching only the area within an arrestee’s reaching distance, or search for evidence of the offense of arrest; the “automobile exception” did not apply because there was probable cause to believe contraband was only in the passenger compartment of the car, not the trunk, and the exception is limited to the area of the car where police have probable cause.
Facts:  Defendant-Driver was stopped for erratic driving.  Defendant displayed evidence of intoxication, but passed field sobriety tests.  Officer asked Defendant if a dog sniff would reveal drugs.  Defendant said he had Suboxone in the center console of the car.  Officer said he was going to search the car.  Defendant refused consent, but produced the Suboxone for the Officer.  Officer placed Defendant in patrol car.  Officer said he was going to search rest of car.  Defendant said there were syringes in the center console, but again refused consent to search.  Officer searched passenger compartment and found syringes and Roxicodone.  Officer then searched trunk and found 18 pounds of marijuana.  The trial court found that the search of the trunk was without consent and without lawful authority, and suppressed the marijuana.  The State appealed.
Holding:  First, the state asserts the trunk search was authorized as a search incident to lawful arrest, since Defendant had been arrested for the Suboxone and Roxicodone.  A search incident to arrest requires the arrestee be within reaching distance of the passenger compartment at the time of search, or that it is reasonable to believe the car contains evidence of the offense of arrest.  Here, Defendant was in the patrol car, and it was not reasonable to believe that anything relevant to Suboxone or Roxicodone would be in the trunk.  Second, the State claims the “automobile exception” authorizes the search.  But that exception is limited to the object of the search and the places in which there is probable cause to believe it may be found.  Probable cause to search a passenger compartment does not automatically establish probable cause to search a trunk.  If police have probable cause to believe contraband is in only one part of the car, they are limited to that area.  If police have probable cause to believe the car has contraband somewhere, but they don’t know where, they can search the entire car.  Here, the State did not prove how the fact that the console contained Suboxone and Roxicodone – which was consistent with Officer’s suspicion that Defendant was driving while impaired – would lead a reasonably prudent person to believe contraband would be in the trunk.   Suppression of marijuana affirmed. 

U.S. v. Graham, 97 Crim. L. Rep. 599 (4th Cir. 8/5/15):
Holding:  4th Amendment requires police obtain warrant to obtain cell phone location data of mobile phone users, because users have expectation of privacy in records kept by phone company that reveal their location; “we cannot accept the proposition that cell phone users volunteer to convey their location information simply by choosing to … use their cell phones and to carry the devices on their person.”

U.S. v. Flores, 97 Crim. L. Rep. 651 (7th Cir. 8/19/15):
Holding:  Officer’s mistaken belief that Driver violated state license plate law because the edges of several letters were covered up by the license frame was unreasonable mistake of law, and does not justify traffic stop; to hold otherwise would allow police to stop almost anyone using a customary frame. 

U.S. v. Sanders, 97 Crim. L. Rep. 625 (10th Cir. 8/7/15):
Holding:  Police cannot impound car parked on private property after arresting its owner unless the car is impeding traffic or impairing public safety, and the car is seized by standardized criteria for seizure and a non-pretextual community caretaking rationale.

U.S. v. Conerly, 2014 WL 6900994 (N.D. Cal. 2014):
Holding:  Even though Defendant fled from police when he saw them, this alone did not provide reasonable suspicion to stop Defendant.

In re Application for Tel. Info. Needed for Criminal Investigation, 97 Crim. L. Rep. 600 (N.D. Cal. 7/29/15):
Holding:  Mobile phone users have reasonable expectation of privacy in phone company data that can track their location.

U.S. v. Jarman, 2014 WL 5148208 (M.D. La. 2014):
Holding:  Even though Gov’t had probable cause to initially seize Defendant’s hard drive, it was unreasonable and violated 4th Amendment for Gov’t to hold the drive for 13 months.

U.S. v. Hermiz, 2014 WL 4265791 (E.D. Mich. 2014):
Holding:  Search warrant was required to place GPS device on Defendant’s rental car.

U.S. v. DiTomasso, 2014 WL 5462467 (S.D. N.Y. 2014):
Holding:   Even though Defendant’s internet service provider had a standard agreement that the provider can monitor emails and chats, Defendant charged with child pornography had a reasonable expectation of privacy in the emails and chats, and Gov’t was required to obtain a warrant to obtain them; to hold otherwise would destroy the 4th Amendment as applied to modern communications.

U.S. v. Truong Son Do, 2014 WL 531203 (N.D. Okla. 2014):
Holding:  Even though Defendant consented to search of his home and waived Miranda rights, the search and wavier were invalid because were tainted by Officer’s prior unconstitutional stop of Defendant without reasonable suspicion. 

U.S. v. Ivory, 2014 WL 5591086 (E.D. Wisc. 2014):
Holding:  Even though Defendant agreed to be interviewed as a Witness to a shooting, he did not consent to a pat-down search as a condition of the interview; Defendant merely acquiesced when Officer told him he had to be patted down before getting in squad car for interview.

State v. Keaton, 97 Crim. L. Rep. 602 (N.J. 8/3/15):
Holding:  Even though car was disabled in accident and Officer had to write an accident report, 4th Amendment did not allow Officer to enter car to obtain Driver’s registration and insurance information without Driver’s permission.

State v. Julian, 2014 WL 4377409 (Kan. 2014):
Holding:  Warrantless search of vehicle incident to arrest was illegal under Kansas statute in effect at time of search, which prohibited searches for the purpose of discovering evidence.

Cook v. Rankin County, 2014 WL 5285642 (Miss. 2014):
Holding:  Even though one anonymous caller gave accurate description of vehicle and location, where another caller said Driver was driving erratically and flashing a badge at people but Officers did not observe that behavior prior to stop, the anonymous tips lacked reliability and did not provide reasonable suspicion to stop car.

People v. Argyris, 2014 WL 6633480 (N.Y. 2014):
Holding:  Stop of Defendant’s vehicle was without reasonable suspicion where anonymous tipster made only conclusory allegation that Driver was intoxicated or sick, and Officer who observed vehicle commit minor traffic violation was outside his geographic area.  

People v. Michael E., 2014 WL 4947060 (Cal. App. 2014):
Holding:  Even though a computer repairman saw images of underage girls on Defendant’s computer and notified police, where police determined the images were not pornographic but (1) directed repairman to “search through and look at” more files and (2) directed repairman to place other files on a flash drive that police could take to the police department to review, the warrantless search exceeded the scope of the prior private search and violated Defendant’s reasonable expectation of privacy; the subsequent search of the flash drive created at police direction clearly exceeded the scope of the private prior search.  

Brown v. State, 2014 WL 7130535 (Ga. App. 2014):
Holding:  Warrantless search of DWI Defendant’s cell phone violated 4th Amendment absent exigent circumstances; there were no such circumstances where Driver was arrested, handcuffed and put in patrol car.

People v. Burns, 2015 WL 404355 (Ill. App. 2015):
Holding:  Use of drug dog to sniff outside Defendant’s apartment door without a warrant violated 4th Amendment.

In re Contempt of Dorsey, 2014 WL 4435591 (Mich. App. 2014):
Holding:  4th Amendment prohibited juvenile court, as part of adjudication of Juvenile, from ordering that juvenile’s Mother submit to random drug tests; Mother did not have diminished expectation of privacy merely because her son had been adjudicated delinquent.

People v. Delvillartron, 992 N.Y.S.2d 363 (N.Y. App. 2014):
Holding:  Even though two robbery suspects were in Defendant’s parked car several blocks from a robbery scene, police lacked probable cause to arrest Defendant where his car was lawfully parked, he did not resist police in any way, and his behavior in fumbling for his keys was innocuous.

State v. Norman, 2014 WL 6156927 (Ohio App. 2014):
Holding:  Where a co-tenant shares a residence with a probationer, a warrantless search of the residence pursuant to probation conditions must be limited to the areas over which there is joint control or exclusive control by the probationer.

State v. Littell, 2014 WL 535836 (Ohio App. 2014):
Holding:  Even though aerial surveillance of Defendant’s yard would have given police probable cause to obtain a search warrant for marijuana, there were no exigent circumstances justifying entering the curtilage of the residence without a warrant.

State v. Clark, 2014 WL 5510488 (Ohio App. 2014):
Holding:  Defendant accused of DWI has a reasonable expectation of privacy in his medical records that pertain to any medical tests to determine alcohol or drugs, and Officers must obtain warrant to obtain records.

State v. Johnson, 2014 WL 688227 (Ohio App. 2014):
Holding:  Even though Probationer was living with Defendant, the scope of Probationer’s consent to search was limited to areas over which he had common authority; Officers were not permitted to search a locked bedroom possessed solely by Defendant.

State v. Villarreal, 2014 WL 6734178 (Tex. App. 2014):
Holding:  Even though State had implied consent law, this did not justify warrantless blood draw in DWI case.

Smith v. State, 2014 WL 5901759 (Tex. App. 2014):
Holding:  Warrantless blood draw pursuant to a statute that required a blood draw in DWI cases where Defendant has two prior DWI convictions violated 4th Amendment.


Self Defense

State v. Kasparie, 2015 WL 6951727 (Mo. App. S.D. Nov. 10, 2015):
Even though jurors are free to disbelieve any testimony (including Victim’s), in order to receive a self-defense instruction, there must be affirmative evidence from which a reasonable inference can be drawn that Defendant was not the initial aggressor (or had thereafter withdrawn in such a manner as to qualify for the defense).
Facts:  Defendant claimed the trial court plainly erred in failing to give a self-defense instruction because both the Victim and Defendant sustained injuries in the charged altercation.
Holding:  Even if Defendant does not request a self-defense instruction at trial, it is error not to give it if substantial evidence supported it.  A trial court must give the instruction regardless of whether the evidence supporting the justification defense is inconsistent with Defendant’s testimony or theory of the case, because any conflict in the evidence must be resolved by a properly instructed jury.  The State argues Defendant was not entitled to the instruction because Sec. 563.031.1(1) precludes the instruction where Defendant was “the initial aggressor.”  Defendant argues that the jury was free to disbelieve Victim’s testimony that Defendant was the aggressor.  The jury’s right to disbelieve the State’s evidence is not the same as having a basis in the evidence to support an instruction.  The trial court did not err in failing to instruct in self-defense. 

Dorsey v. State, 2014 WL 4995171 (Fla. App. 2014):
Holding:  Defendant had no duty to retreat under Stand Your Ground Law even if he was engaged in unlawful activity at time of shooting; the law had no requirement that person not be engaged in unlawful activity.

Sentencing Issues

State v. Johnson, 2015 WL 7455477 (Mo. App. E.D. Nov. 24, 2015):
(1)  Sec. 558.018.5(3), which provides that a Defendant may be classified as a predatory sexual offender if he “has committed” first-degree statutory rape or sodomy against more than one victim, does not require that the acts be prior to the instant case; the acts in the instant case count under the statute; (2) even though Sec. 558.021 requires that a finding of predatory sexual offender be made before submission to the jury, the trial court did not plainly err in finding this at sentencing because Defendant waived jury sentencing and also was not sentenced to a higher sentence than allowed under the unenhanced range; (3) to the extent that Secs. 558.018.5 and 558.021 require a court, rather than a jury, make factual findings that increase Defendant’s minimum sentence, the statutes are subject to attack under Alleyne v. U.S., 133 S.Ct. 2151 (2013)(holding that any fact that increases a defendant’s mandatory minimum sentence for a crime must be submitted to a jury and proven beyond a reasonable doubt).
Facts:  Defendant was charged with various sex offenses against three children.  After submission to the jury, the trial court, at sentencing, found Defendant to be a predatory sexual offender, Sec. 558.018.5(3), because of the acts against three children, and sentenced him to mandatory life imprisonment with possibility of parole after 25 years.
Holding:  (1) Sec. 558.018.5(3) provides that a person may be classified as a predatory sexual offender where he “has committed an act or acts against more than one victim which would constitute [first-degree statutory rape or first-degree statutory sodomy], whether or not defendant was charged with an additional offense or offenses as a result.”  Defendant argues that this section applies only to prior criminal conduct based on the word “has.”  However, “has” does not refer only to conduct before the crimes charged.  Sections 558.018.5(1) and (2) deal with previously committed convictions or conduct.  To avoid rendering 558.018.5(3) meaningless, it must be interpreted to include acts of criminal sexual conduct against more than one victim, including charges in the instant case.  (2)  Sec. 558.021.2 requires the trial court make a finding of predatory sexual offender prior to submission of the case to the jury.  Here, the trial court did not make the finding until sentencing.  However, this was not plain error under the facts here. While a predatory sexual offender loses the right to jury sentencing, here, Defendant expressly waived his right to jury sentencing.  Further, Defendant was not sentenced to a higher sentence than he could have received under the “unenhanced” statutory range.  Even though he received a mandatory life sentence, he could have received this anyway, and he will be subject to parole after 25 years, which is actually less than the 85% (25 and one-half) he would have had to serve under the “unenhanced range” for the same life sentence.  (3) The court does not decide the constitutionality of 558.018 and 558.021 under Alleyne here.  Alleyne requires that any fact that increases a defendant’s mandatory minimum sentence must be submitted to a jury and proven beyond a reasonable doubt.  Sec. 558.021.1(3) requires a court, instead of a jury, make the predatory sexual offender finding.  Here, the jury had determined that Defendant committed acts against multiple victims, because the trial court did not decide predatory sexual offender until sentencing (contrary to statute).  But “in similar circumstances if a trial judge follows the statute and makes a finding before submission [to the jury], the resulting sentence would be subject to attack under Alleyne.”  

State v. Burns, 2015 WL 8802429 (Mo. App. E.D. Dec. 15, 2015):
Holding:  Where the written sentence and judgment differed from the oral pronouncement of sentence in that the court orally pronounced an SIS but the written judgment stated an SES, the oral pronouncement controls and this clerical error may be corrected by a nunc pro tunc order where the trial court’s intentions are clear from the record; remanded for entry of new judgment nunc pro tunc under Rule 29.12(c).

State ex rel. Davis-Demars v. Mennemeyer, 2015 WL 9478189 (Mo. App. E.D. Dec. 29, 2015):
Where Defendant successfully completes long term treatment, Sec. 217.362.2 requires judge to either (1) allow Defendant to be released on probation, or (2) determine that probation is not appropriate and execute the sentence; judge does not have authority to extend the Defendant’s release date. 
Facts:   Defendant was convicted of various offenses.  She was sentenced to multiple prison terms, some consecutive to each other, and placed in long-term treatment under Sec. 217.362.  The DOC reported that Defendant successfully completed the program would be released on probation in October 2015.  Judge issued an order that Defendant cannot be released until February 2016.  Defendant brought writ of mandamus.
Holding:   Upon successful completion of a long-term treatment program, Sec. 217.362.2 requires a court to either (1) allow a defendant to be released on probation, or (2) determine that probation is not appropriate and execute the sentence.  Respondent-Judge issued an order purporting to begin probation in February 2016.  Nothing in 217.362 authorizes a judge to delay a defendant’s release from custody beyond that established by DOC.  Because Judge has already determined that Defendant should be released on probation, Judge is directed to issue a new order releasing Defendant on probation immediately.

State ex rel. Julian v. Hendrickson, 2015 WL 7466224 (Mo. App. S.D. Nov. 24, 2015):
Even though trial court “suspended” Defendant’s probationary term, where the term subsequently expired before any motion to revoke was filed, the trial court lacked authority to revoke probation.
Facts:  In April 2009, Defendant received an SES and was placed on probation for five years.  Shortly after, in 2009, he was convicted of unrelated charges and sentenced to DOC.  In July 2009, the trial court “suspended” Defendant’s probation.  In October 2014, the court “reinstated” probation but ordered that Defendant not receive credit for time spent in DOC between 2009 and 2014.  In 2015, a probation violation report was filed, and a motion to revoke probation filed shortly thereafter.  Defendant was arrested.  He filed a motion to terminate probation, which the court denied.  Defendant sought a writ of prohibition/mandamus.
Holding:  Sec. 559.036 (2005) provides that a term of probation cannot exceed five years, but can be extended by one year where Defendant admits or the court finds that Defendant violated the conditions of probation.  The statute provides that a court can suspend probation and order a Defendant’s arrest, but only as a consequence of an alleged violation.  Here, there was no motion to revoke probation or any allegation Defendant committed a violation at the time his probation was suspended in 2009.  There was no motion to revoke or any allegation of violation within either five or six years of probation commencing (even assuming, without finding, that the six year time limit applied).  The court did not manifest any intent or make any effort to conduct a revocation hearing before probation expired.  Writ granted.

State ex rel. Patterson v. Powell, 2015 WL 9241558 (Mo. App. S.D. Dec. 17, 2015):
(1) Where trial court at sentencing had ordered a Defendant to “pay costs,” court lacked authority to later waive Defendant’s payment of witness fees; (2) Sec. 491.280.2 authorizes a court to determine the amount of witness fees, but does not authorize waiver of the fees.
Facts:  A Defendant was convicted at a trial of misdemeanors.  At sentencing, the court ordered him to “pay costs” within six months.  A State’s witness was owed witness fees totaling $206.88.  Six months later, the court entered an order “waiving” the witness fees.  The State sought a writ of mandamus.
Holding:  Once judgment and sentencing occur in a criminal case, the court has exhausted its jurisdiction and cannot take further action except as authorized by statute or rule.  The court purported to act under Sec. 491.280.2, which provides that “each witness may be examined on oath by the court … as to factors relevant to the proper amount” of witness fees.  This statute authorizes courts to determine the amount of fees, but does not authorize a court to waive fees.  Further, there was no examination of the witness under oath here, so the court’s purported exercise of authority under the statute was wrong as a matter of law, and thus, an abuse of discretion.  Writ issued; trial court ordered to rescind its order “waiving” fees.


Willbanks v. Missouri Dept. of Corrections, 2015 WL 6468489 (Mo. App. W.D. Oct. 27, 2015):
Holding:  Even though Juvenile was sentenced to multiple consecutive sentences totally 355 years for non-homicide offenses, and will not be eligible for parole until age 85, this did not violate the prohibition on life without parole sentences for juveniles under Graham; Western District rejects notion of de facto life without parole sentences due to difficulty in determining exactly what constitutes such sentences.
 
Woods v. Missouri Bd. of Probation and Parole, 2015 WL 7454730 (Mo. App. W.D. Nov. 24, 2015):
(1) Conditional release and parole are separate concepts, conditional release being determined by statute, while parole is left almost entirely to the discretion of the Parole Board; (2) conditional release date on consecutive sentences is determined by having Defendant serve all his prison terms consecutively, followed by the consecutive running of the conditional release terms; (3) parole eligibility date is determined by adding together the minimum parole eligibility terms for each sentence.
Facts:  In Feb. 2007, Defendant was convicted of unlawful use of weapon and sentenced to four years.  Because Defendant had a prior DOC commitment, he was required to serve 40% under Sec. 558.019.  In Dec. 2007, Defendant was convicted of second-degree drug trafficking.  He was sentenced as a prior drug offender to 25 years to run consecutively to the first sentence.  The Board notified Woods that his conditional release date would be October 2029, and that he was not eligible for parole due to the drug conviction.  Defendant challenged this in a declaratory judgment action.
Holding:   To determine conditional release date, a defendant must serve all his prison terms consecutively, followed by the consecutive running of conditional release terms.  Sec. 558.011.4(1) sets one-third of the term as the conditional release portion of a 4-year term, meaning Defendant must serve two years and 8 months of the first sentence.  At that point, the calculation of the conditional release date on the 25 year sentence begins, of which 558.011.4(1) sets 20 years as the prison term.  Thus, Defendant prison terms expires in October 2029, and that’s the conditional release date.  Sec. 217.690 and 14 CSR 80-2.010 govern calculation of parole eligibility, which is calculated by adding together the minimum parole eligibility terms of each sentence.  Defendant must serve 40% of his 4-year sentence under 558.019.2(1), or 19 months.  As a prior drug offender under 195.295.3, Defendant is not eligible for parole on the 25-year sentence.  Thus, his parole eligibility date is September 2033. 

U.S. v. Almonte-Nunez, 2014 WL 6090674 (1st Cir. 2014):
Holding:  District court plainly erred in sentencing Defendant on firearms possession charge above statutory maximum; even though the charge had been grouped with convictions on other counts, the separate statutory maximum limited each sentence.

U.S. v. Castro-Ponce, 2014 WL 5394061 and 5421584 (9th Cir. 2014):
Holding:  District court must make explicit findings on all elements needed for Defendant’s perjury to be deemed obstruction of justice for a two-level increase in USSG.

U.S. v. Rodriguez, 2014 WL 7331947 (2d Cir. 2014):
Holding:  Maximum allowable supervised release following multiple revocations must be reduced by the aggregate length of any terms of imprisonment that have been imposed upon revocation.

U.S. v. Van Mead, 2014 WL 6863679 (2d Cir. 2014):
Holding:  Even though New York law had requisite age difference between victim and Defendant, statutory rape was not categorically a “crime of violence” under ACCA.

U.S. v. Matta, 2015 WL 304209 (2d Cir. 2015):
Holding:  District court could not delegate to probation officer whether Defendant’s drug treatment would be in-patient or out-patient on supervised release; this was an improper delegation of court’s sentencing authority, and differences on Defendant’s liberty interest based on in-patient vs. out-patient treatment.

U.S. v. Coppenger, 2105 WL 72833 (6th Cir. 2015):
Holding:  Upward variance was not foreseeable or reasonable where it was not based on anything in Defendant’s presentence report, but was based on undisclosed, inaccessible information in a co-defendant’s presentence report; Defendant had no notice or fair opportunity to respond to the unforeseeable information.

U.S. v. Jenkins, 2014 WL 6746590 (7th Cir. 2014):
Holding:  Plain error resulted by increasing Defendant’s criminal history score based on a prior conviction under a constitutionally invalidated state statute.

Price v. U.S., 97 Crim. L. Rep. 603 (7th Cir. 8/4/15):
Holding:  Johnson v. U.S. (U.S. 6/26/15), which struck down ACCA’s residual clause, is retroactive, and allows a habeas petitioner whose prior habeas petition was rejected on a Johnson-type ACCA claim to have a new habeas case heard under 2255(h)(2) allowing successive petitions based on new rules of constitutional law that are retroactive.

U.S. v. Adejumo, 2015 WL 467933 (8th Cir. 2015):
Holding:  Even though Gov’t gave notice to amend judgment to add restitution to Defendant’s former trial counsel, Defendant’s right to due process was violated where Defendant had a new appointed counsel and Gov’t did not move to amend judgment until a year after Defendant’s original sentencing.

U.S. v. Cruanes, 2014 WL 6845156 (11th Cir. 2014):
Holding:  11th Circuit issues writ of mandamus ordering district court to issue a certificate stating that Defendant’s sentence was automatically set aside in 1983 based on the since-repealed Federal Youth Corrections Act which provided that youth offenders’ sentences shall be set aside when discharged by the Parole Commission or a court; district court had granted a motion to reduce sentence in 1983, which had the effect of discharging Defendant.



U.S. v. Behren, 2014 WL 4214608 (D. Colo. 2014):
Holding:  Supervised release condition, after child pornography conviction, that required Defendant to give a complete sexual history in a polygraph for sex treatment violated 5th Amendment privilege against self-incrimination; sexual history could include past sex offenses that would be incriminating.

Litschewski v. Dooley, 2014 WL 7356915 (D.S.D. 2014):
Holding:  Where (1) Defendant received multiple consecutive sentences, (2) he had already served the “first” sentence, and (3) he successfully sought habeas relief on grounds that one of the sentences was unauthorized, it violated double jeopardy for court to resentence and reorder the sentences in such a way so that Defendant did not benefit from the resentencing. 

State v. Ketchner, 2014 WL 7180242 (Ariz. 2014):
Holding:  Trial court should have evaluated whether forfeiture of home and vehicle was an excessive fine under 8th Amendment for an owner whose adult son sold marijuana out of the home.

Robinson v. U.S., 2014 WL 4746291 (D.C. 2014):
Holding:  For an unarmed accomplice to be subject to the enhanced penalties for committing a crime while armed, the accomplice must have had actual knowledge that the principal was armed; proof only that accomplice had “reason to know” the principal was armed was insufficient.

LaFave v. State, 2014 WL 5285860 (Fla. 2014):
Holding:  State could not appeal order granting early termination of probation, even though this violated the plea agreement; the order terminating probation was a final judgment and there was no statutory right for State to appeal.

Com. v. Andrews, 2014 WL 7238124 (Ky. 2014):
Holding:  Statute regarding probation revocation requires court to consider whether Defendant’s use of drugs constituted a significant risk to prior victims or the community at large, and whether the Defendant could not be managed in the community.

Massey v. Louisiana Dept. of Public Safety and Corrections, 2014 WL 5393041 (La. 2014):
Holding:  Ex post facto was violated by retroactive application of statute that denied good-time credits and early release for Defendant’s offense, where statute was in effect at the time of his conviction, but was not in effect at the earlier time of the actual criminal acts.

Tipton v. State, 2014 WL 5473550 (Miss. 2014):
Holding:  House arrest under “intensive supervision” constitutes “prison time” for purposes of reimbursement under wrongful incarceration statute.

State v. Grate, 2015 WL 176343 (N.J. 2015):
Holding:  Imposition of mandatory minimum sentence based on a finding by trial court that Defendant was involved in organized crime violated 6th Amendment right to jury-finding on that issue.

State v. Schleiger, 2014 WL 4746610 (Ohio 2014):
Holding:  The 6th Amendment right to counsel applies at a hearing for postrelease control because this is a critical stage that is an extension of actual sentence.

Williams v. Superior Court, 2014 WL 5147546 (Cal. App. 2014):
Holding:  Where Realignment Act sets deadlines for parole hearings, parolee’s due process rights are violated by failure to hold hearing within the time limits.

In re Wilson, 2015 WL 273186 (Cal. App. 2015):
Holding:  Even though there was a “recall” procedure which allowed Juvenile who received LWOP sentence to be paroled in future, it violated Miller for sentencing court to not take Defendant’s youth and mitigating circumstances into account at the time of the actual sentencing to LWOP.

State v. Jones, 2014 WL 7344404 (Minn. App. 2014):
Holding:  Criminal contempt charge is not authorized for violation of probation; statute does not authorize it, and violation of probation agreement does not hinder administration of justice, which is the primary reason for criminal contempt.

State v. Norman, 2014 WL 6156927 (Ohio App. 2014):
Holding:  Where a co-tenant shares a residence with a probationer, a warrantless search of the residence pursuant to probation conditions must be limited to the areas over which there is joint control or exclusive control by the probationer.

State v. Johnson, 2014 WL 5421195 (Ohio App. 2014):
Holding:    Defendant’s movement and restraint of victim was incidental to the attempted rape; thus, the attempted rape and kidnapping offenses merged for purposes of sentencing.

Dansby v. State, 2014 WL 6733698 (Tex. App. 2014):
Holding:  Even though Defendant did not object at time conditions of community supervision were imposed, where he did not have notice that the conditions would require him to take polygraphs as part of sex offender treatment, Defendant did not waive his claim that this violated 5th Amendment privilege against self-incrimination.



  



Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)

In the Interest of S.C. v. Juvenile Officer, 2015 WL 6949338 (Mo. banc Nov. 10, 2015):
Holding:  Even though Juvenile had been adjudicated guilty of first-degree attempted rape and was required to register on the juvenile sex offender registry, Sec. 211.425, where the juvenile court did not order that Juvenile register on the adult registry, his claim that requiring juveniles to register for life on the adult registry is unconstitutional is not ripe of judicial review; since there has been no attempt to compel Juvenile to register on the adult registry, there is no immediate, concrete dispute at this time; Juvenile’s claim dismissed without prejudice.

State v. Johnson, 2015 WL 7455477 (Mo. App. E.D. Nov. 24, 2015):
(1)  Sec. 558.018.5(3), which provides that a Defendant may be classified as a predatory sexual offender if he “has committed” first-degree statutory rape or sodomy against more than one victim, does not require that the acts be prior to the instant case; the acts in the instant case count under the statute; (2) even though Sec. 558.021 requires that a finding of predatory sexual offender be made before submission to the jury, the trial court did not plainly err in finding this at sentencing because Defendant waived jury sentencing and also was not sentenced to a higher sentence than allowed under the unenhanced range; (3) to the extent that Secs. 558.018.5 and 558.021 require a court, rather than a jury, make factual findings that increase Defendant’s minimum sentence, the statutes are subject to attack under Alleyne v. U.S., 133 S.Ct. 2151 (2013)(holding that any fact that increases a defendant’s mandatory minimum sentence for a crime must be submitted to a jury and proven beyond a reasonable doubt).
Facts:  Defendant was charged with various sex offenses against three children.  After submission to the jury, the trial court, at sentencing, found Defendant to be a predatory sexual offender, Sec. 558.018.5(3), because of the acts against three children, and sentenced him to mandatory life imprisonment with possibility of parole after 25 years.
Holding:  (1) Sec. 558.018.5(3) provides that a person may be classified as a predatory sexual offender where he “has committed an act or acts against more than one victim which would constitute [first-degree statutory rape or first-degree statutory sodomy], whether or not defendant was charged with an additional offense or offenses as a result.”  Defendant argues that this section applies only to prior criminal conduct based on the word “has.”  However, “has” does not refer only to conduct before the crimes charged.  Sections 558.018.5(1) and (2) deal with previously committed convictions or conduct.  To avoid rendering 558.018.5(3) meaningless, it must be interpreted to include acts of criminal sexual conduct against more than one victim, including charges in the instant case.  (2)  Sec. 558.021.2 requires the trial court make a finding of predatory sexual offender prior to submission of the case to the jury.  Here, the trial court did not make the finding until sentencing.  However, this was not plain error under the facts here. While a predatory sexual offender loses the right to jury sentencing, here, Defendant expressly waived his right to jury sentencing.  Further, Defendant was not sentenced to a higher sentence than he could have received under the “unenhanced” statutory range.  Even though he received a mandatory life sentence, he could have received this anyway, and he will be subject to parole after 25 years, which is actually less than the 85% (25 and one-half) he would have had to serve under the “unenhanced range” for the same life sentence.  (3) The court does not decide the constitutionality of 558.018 and 558.021 under Alleyne here.  Alleyne requires that any fact that increases a defendant’s mandatory minimum sentence must be submitted to a jury and proven beyond a reasonable doubt.  Sec. 558.021.1(3) requires a court, instead of a jury, make the predatory sexual offender finding.  Here, the jury had determined that Defendant committed acts against multiple victims, because the trial court did not decide predatory sexual offender until sentencing (contrary to statute).  But “in similar circumstances if a trial judge follows the statute and makes a finding before submission [to the jury], the resulting sentence would be subject to attack under Alleyne.”  

Does 1-5 v. Cooper, 2014 WL 4198389 (M.D. N.C. 2014):
Holding:  Sex offender statute limiting where offenders can be was vague and failed to give adequate notice of where offenders were prohibited from being; among other provisions, statute excluded offenders from being in “places” where “regularly scheduled educational, recreational, or social programs” were conducted.

Devine v. Annucci, 2014 WL 4912773 (N.Y. Sup. 2014):
Holding:  Application of sex offender, statute which was enacted after Defendant’s offense but before he was released from prison, which prohibited Defendant from living in his home and prohibited him from going to large segments of his community, was punitive in effect (rather than civil) and thus violated ex post facto.  

Coppolino v. Noonan, 2014 WL 5140043 (Pa. Comm. Ct. 2014):
Holding:  Statute that required sex offenders to update their vehicle registration or change of address, including for temporary lodging, in person within three business days was punitive (not civil), and thus, was ex post facto as applied to Defendant who was convicted prior to the statute.


Sexual Predator

State v. Donald DD, 2014 WL 5430562 (N.Y. 2014):
Holding:  SVP commitment cannot be based solely on a diagnosis of antisocial personality disorder, together with evidence of sex crimes.

People v. Coyne, 2014 WL 4402593 (Ill. App. 2014):
Holding:  The SVP Act authorized appointment of a non-testifying consulting expert for defense whose identity, work product and opinions were not discoverable absent extraordinary circumstances.




Statute of Limitations

State v. Wright, 2015 WL 8780192 (Mo. App. E.D. Dec. 15, 2015):
Possession of child pornography is a “continuing course of conduct” under Sec. 556.036.4; therefore, the three-year statute of limitations does not begin to run until possession terminates, i.e., when police actually seize Defendant’s computer.
Facts:  In July 2010, police identified an IP address offering child pornography, and learned the address was linked to Defendant. In September 2010, police seized Defendant’s computer pursuant to a warrant.  Slightly less than three years later, in August 2013, Defendant was charged with possession of child pornography.  Defendant moved to dismiss on grounds that the three-year statute of limitation had expired.  The trial court dismissed.  The State appealed.
Holding:  Sec. 556.036.2(1) provides that a prosecution for a felony must be commenced within three years of a crime.  However, 556.036.4 provides an exception for offenses prohibiting a “continuing course of conduct.”  There, the statute of limitations starts to run “when the course of conduct or the person’s complicity therein is terminated.”  It is a matter of first impression whether possession of child pornography is a continuing course of conduct for purposes of 556.036.4.  The child pornography statute applies if a person “possesses” child pornography.  The term “possess” in the present tense indicates a legislative intent to prohibit an ongoing, continuing act.  Possession is a continuing offense because it does not end when the Defendant acquires the pornography, but ends when the possession terminates.  Thus, the statute of limitations begins to run when Defendant’s possession terminates.  Here, possession terminated when police seized his computer in September 2010.  The August 2013 charge was within three years of that date, so the statute of limitations had not expired.  The court erred in granting the motion to dismiss. 

Study v. State, 2015 WL 468724 (Ind. 2015):
Holding:  The statutory concealment-tolling provision requires a positive act by Defendant that was calculated to conceal the fact that a crime had been committed, not merely concealment of any evidence about the offense or who committed the offense.

Taylor v. Com., 2015 WL 324627 (Va. App. 2015):
Holding:  Even though Defendant went to trial on a felony offense, he could not be convicted of a lesser-included misdemeanor where the one-year statute of limitations on misdemeanors had already run when the State commenced the prosecution of greater offense; Defendant was not indicted for the greater offense for more than a year after the offense occurred.








Statutes – Interpretation – Vagueness -- Constitutionality

State v. Mecham, 470 S.W.3d 744 (Mo. banc Oct. 13, 2015):
The child nonsupport statute, Sec. 568.040, requires the State prove only that Defendant “knowingly” failed to pay support, and does not violate due process because it makes failure to pay “without good cause” an affirmative defense; Due Process allows the burden of proof for an affirmative defense to be placed on the defense.
Facts:  Father, charged with child nonsupport under the post-2011 version of Sec. 568.040, claims that the statute violates due process because it makes failure to pay an affirmative defense.
Holding:  Sec. 568.040.1, as amended in 2011, provides that a parent commits nonsupport “if such parent knowingly fails to provide adequate support which such parent is legally obligated to provide.”  Sec. 568.040.3 provides that “[i]nability to provide support for good cause shall be an affirmative defense” which Defendant “has the burden of proving … by a preponderance of the evidence.”  Sec. 568.040.2(2) provides that “good cause” is “any substantial reason why the defendant is unable to provide adequate support.”  Under the statute, “without good cause” is not an element of nonsupport.  The culpable mental state is “knowingly,” and there is no requirement that Defendant act with criminal intent.  Since “without good cause” is not an element, the burden of proof is not shifted to Defendant.  The Due Process Clause allows the burden of proof for an affirmative defense to be placed on the defense.  Hence, the statute is not unconstitutional.

State v. Johnson, 2015 WL 7455477 (Mo. App. E.D. Nov. 24, 2015):
(1)  Sec. 558.018.5(3), which provides that a Defendant may be classified as a predatory sexual offender if he “has committed” first-degree statutory rape or sodomy against more than one victim, does not require that the acts be prior to the instant case; the acts in the instant case count under the statute; (2) even though Sec. 558.021 requires that a finding of predatory sexual offender be made before submission to the jury, the trial court did not plainly err in finding this at sentencing because Defendant waived jury sentencing and also was not sentenced to a higher sentence than allowed under the unenhanced range; (3) to the extent that Secs. 558.018.5 and 558.021 require a court, rather than a jury, make factual findings that increase Defendant’s minimum sentence, the statutes are subject to attack under Alleyne v. U.S., 133 S.Ct. 2151 (2013)(holding that any fact that increases a defendant’s mandatory minimum sentence for a crime must be submitted to a jury and proven beyond a reasonable doubt).
Facts:  Defendant was charged with various sex offenses against three children.  After submission to the jury, the trial court, at sentencing, found Defendant to be a predatory sexual offender, Sec. 558.018.5(3), because of the acts against three children, and sentenced him to mandatory life imprisonment with possibility of parole after 25 years.
Holding:  (1) Sec. 558.018.5(3) provides that a person may be classified as a predatory sexual offender where he “has committed an act or acts against more than one victim which would constitute [first-degree statutory rape or first-degree statutory sodomy], whether or not defendant was charged with an additional offense or offenses as a result.”  Defendant argues that this section applies only to prior criminal conduct based on the word “has.”  However, “has” does not refer only to conduct before the crimes charged.  Sections 558.018.5(1) and (2) deal with previously committed convictions or conduct.  To avoid rendering 558.018.5(3) meaningless, it must be interpreted to include acts of criminal sexual conduct against more than one victim, including charges in the instant case.  (2)  Sec. 558.021.2 requires the trial court make a finding of predatory sexual offender prior to submission of the case to the jury.  Here, the trial court did not make the finding until sentencing.  However, this was not plain error under the facts here. While a predatory sexual offender loses the right to jury sentencing, here, Defendant expressly waived his right to jury sentencing.  Further, Defendant was not sentenced to a higher sentence than he could have received under the “unenhanced” statutory range.  Even though he received a mandatory life sentence, he could have received this anyway, and he will be subject to parole after 25 years, which is actually less than the 85% (25 and one-half) he would have had to serve under the “unenhanced range” for the same life sentence.  (3) The court does not decide the constitutionality of 558.018 and 558.021 under Alleyne here.  Alleyne requires that any fact that increases a defendant’s mandatory minimum sentence must be submitted to a jury and proven beyond a reasonable doubt.  Sec. 558.021.1(3) requires a court, instead of a jury, make the predatory sexual offender finding.  Here, the jury had determined that Defendant committed acts against multiple victims, because the trial court did not decide predatory sexual offender until sentencing (contrary to statute).  But “in similar circumstances if a trial judge follows the statute and makes a finding before submission [to the jury], the resulting sentence would be subject to attack under Alleyne.” 

Does 1-5 v. Cooper, 2014 WL 4198389 (M.D. N.C. 2014):
Holding:  Sex offender statute limiting where offenders can be was vague and failed to give adequate notice of where offenders were prohibited from being; among other provisions, statute excluded offenders from being in “places” where “regularly scheduled educational, recreational, or social programs” were conducted.

Com. v. Lucas, 97 Crim. L. Rep. 628 (Mass. 8/6/15):
Holding:  Statute criminalizing making false statements about political candidates or voter initiatives violated free speech guarantees of state constitution.

Chunn v. State ex rel. Mississippi Dept. of Insurance, 2015 WL 270037 (Miss. 2015):
Holding:  Statute barring felons from being bail bond agents was unconstitutional as applied to felon with 30-year old drug conviction, who committed no subsequent law violations and had been a bond agent for 20 years; State’s reason for the statute – that felons lost trust of society – was not applicable to all felons and deprived many felons of employment.

People v. Noyan, 2014 WL 7175120 (Cal. App. 2014) and 2015 WL 159499 (Cal. App. 2015):
Holding:  Where a statute made bringing non-controlled substances into a jail punishable by state prison time, but bringing controlled substances into a jail punishable only by county jail time, the statute lacked a rational basis and violated Equal Protection.


People v. Mulcrevy, 2014 WL 7639837 (Cal. App. 2014):
Holding:  Concentrated cannabis is covered by medical marijuana law because it covers resin and “concentrated cannabis” is resin.

Dorsey v. State, 2014 WL 4995171 (Fla. App. 2014):
Holding:  Defendant had no duty to retreat under Stand Your Ground Law even if he was engaged in unlawful activity at time of shooting; the law had no requirement that person not be engaged in unlawful activity.

People v. Grant, 2014 WL 7141219 (Ill. App. 2014):
Holding:  Unlawful weapon statute which prohibited carrying an uncased, loaded and immediately accessible firearm on any public street violated 2nd Amendment, because it amounted to a ban on carrying ready-to-use guns outside the home.

Ex parte Thompson, 2014 WL 4627231 (Tex. App. 2014):
Holding:  The Improper Photography Act, which prohibited taking photos of persons anywhere without their consent, with the intent to arouse or gratify the sexual desire of any person, violated First Amendment.

     
Sufficiency Of Evidence

State v. Pickering, 2015 WL 6919826 (Mo. App. W.D. Nov. 10, 2015):
Where State failed to show that breathalyzer machine had been certified against the NIST standard between Jan. 1, 2013 and Dec. 31, 2013, as required by 19 CSR 25-30.051, the State failed to lay an adequate foundation for admission of the BAC result, and Defendant was prejudiced because trial court at bench trial relied on BAC result in finding guilt; because there was other evidence sufficient to prove guilt, which the trial court may not have considered, the remedy is to remand for new trial.
Facts:  Defendant was charged with DWI.  The evidence was that he was driving erratically, failed field sobriety tests, and had a breathalyzer result of .136.  Defendant claimed the court erred in admitting the BAC result because the State did not present any evidence that the breathalyzer machine had been certified against the National Institute of Standards and Technology standard.  
Holding:  Breathalyzer results are admissible only if the State complies with the requirements of Chapter 577.  This requires following the methods approved by the Dept. of Health.  19 CSR 25-30.051 provides that any breath alcohol simulator shall be certified against a NIST traceable reference thermometer or thermocouple between Jan. 1, 2013 and Dec. 31, 2013 and annually thereafter.  The State’s evidence at trial did not establish that this regulation was followed.  Although the State presented evidence that the machine was subjected to monthly maintenance in 2013, the State presented no evidence that the breath alcohol simulator was NIST certified in 2013.  Absent such evidence, the State failed to lay a sufficient foundation to support admission of the BAC result.  Defendant was prejudiced because the trial judge relied on the BAC result in finding Defendant guilty.  The remedy is to remand for a new trial.  The State was not required to prove an actual measure of Defendant’s blood alcohol content.  Defendant could be found guilty even without a BAC result.  The evidence of erratic driving and failed sobriety tests was sufficient to prove guilt.  There is no clear indication that the trial court considered this evidence without the BAC result.  Remanded for new trial.  

Levin v. Morales, 2014 WL 4958171 (Ga. 2014):
Holding:  Even though Defendant held victim hostage in her apartment for 12 hours and moved her around the apartment to some extent, this did not prove the asportation element necessary for kidnapping, since the movement did not allow Defendant to exercise more control over victim, did not place her in more danger, and did not isolate her from rescue.

State v. Love, 2014 WL 292059 (Iowa 2015):
Holding:  Offense of assault with intent to inflict serious injury merged with offense of willful injury causing bodily injury.

People v. DeLee, 2014 WL 6607357 (N.Y. 2014):
Holding:  Jury verdict finding Defendant guilty of manslaughter as a hate crime was inconsistent with jury verdict also acquitting him of manslaughter.

Farhoumand v. Com., 2014 WL 5490877 (Va. 2014):
Holding:  Statute prohibiting “exposure” of genitals to child required proof that child could see genitals; “exposure” did not include tactile contact with Defendant’s genitals.

State v. Lewis, 2014 WL 6982289 (Ariz. App. 2014):
Holding:  Entry into “fenced commercial or residential yard” for purposes of burglary statute means a fenced residential yard; the statute is ambiguous whether a fence is required for a yard, and grammatical construction indicates that a modifier (“fenced”) applies to both elements in a series.

People v. Noyan, 2014 WL 7175120 (Cal. App. 2014) and 2015 WL 159499 (Cal. App. 2015):
Holding:  Where a statute made bringing non-controlled substances into a jail punishable by state prison time, but bringing controlled substances into a jail punishable only by county jail time, the statute lacked a rational basis and violated Equal Protection.

People v. Whitmer, 2014 WL 5338938 (Cal. App. 2014):
Holding:  Term “automobile” in grand theft statute does not encompass motorcycles, motorized dirt bikes, all-terrain vehicles, and similar vehicles.

People v. James, 2014 WL 5449154 (Cal. App. 2014):
Holding:  A train security officer was not a “station agent” within meaning of statute against assault on “station agents;” a “station agent” is someone who works in or has some responsibility over transit stations.



People v. Campuzano, 2014 WL 5795040 (Cal. App. 2014):
Holding:  Ordinance prohibiting riding a bike only any sidewalk “fronting any commercial business establishment” does not apply to riding a bike in front of a business which is closed; the purpose of the law was to prevent bikes on sidewalks where there would be foot traffic in and out of an open business.

People v. Gonzales, 2015 WL 154737 (Cal. App. 2015):
Holding:  Under statute prohibiting persons from carrying loaded guns in car, State was required that Defendant-Driver knew that passenger had loaded gun.

Dorsey v. State, 2014 WL 4995171 (Fla. App. 2014):
Holding:  Defendant had no duty to retreat under Stand Your Ground Law even if he was engaged in unlawful activity at time of shooting; the law had no requirement that person not be engaged in unlawful activity.

People v. Holm, 2014 WL 6871520 (Ill. App. 2014):
Holding:  Even though Defendant made loud noises to interfere with hunters on adjacent property, he did not violate Hunters Interference Prohibition Act because he made the noises on his own property; the Act exempts landowners engaged in legal uses of their own land.

State v. Stephenson, 2014 WL 6454821 (N.M. App. 2014):
Holding:  “Leaving or abandoning” a child requires proof that Defendant left child without any intent to return; evidence was insufficient to convict where Defendant left child in bedroom while Defendant remained inside the apartment.

State v. Archuleta, 2014 WL 5454826 (N.M. App. 2014):
Holding:  Even though Defendant entered store during business hours, contrary to non-trespass order, with intent to steal, this was not the type of harmful conduct to violate commercial burglary statute.

Delay v. State, 2014 WL 483917 (Tex. App. 2014):
Holding:  Even though Defendant’s PAC exchanged its “soft money” derived from corporate donors with another state elections committee’s “hard money,” this did not violate the Elections Code and was not money laundering.

Chiarini v. State, 2014 WL 4627237 (Tex. App. 2014):
Holding:  Owner of condominium unit did not violate law which prohibited carrying gun in certain areas, when owner carried gun in the common areas of the condo complex, because owner’s undivided ownership interest in the condominium made the common areas his “own premises,” where carrying a gun was allowed.  

State v. Anderson, 2014 WL 5033262 (Tex. App. 2014):
Holding:  Mandatory blood draw statute did not relieve Officer from need to obtain search warrant for non-consensual blood draw in DWI case.

Transcript – Right To

Depriest v. State, 2015 WL 6473150 (Mo. App. E.D. Oct. 27, 2015):
(1)  Plea counsel operated under an actual conflict of interest and prejudice is presumed where counsel represented both Movant and co-defendant, advised Movant to reject a favorable plea offer, and pleaded Movant and co-defendant guilty to a deal whereby Movant had to accept a blind plea to allow a favorable plea for co-defendant; (2) “group guilty plea” violated Movant’s right to fundamental fairness and rendered his plea involuntary, especially where trial court had duty to inquire about conflict of interest but did not; (3)  remedy is to allow Movant opportunity to accept the favorable plea offer that was rejected; (4) appellate court grants foregoing relief without an evidentiary hearing; (5) plea court’s closure of courtroom during guilty plea violated Movant’s right to a public trial; and (6) “redacted” transcript from “group guilty plea” which only contained Movant’s and co-defendant’s statements was improper; a full transcript should be prepared for appellate review.
Facts:   Movant and co-defendant (his sister) were charged with various drug crimes for marijuana found in their residence.  The same attorney represented both prior to their guilty pleas.  The State offered Movant a 10-year deal with 120 days shock.  Counsel advised Movant to reject this offer, and to proceed to preliminary hearing.  This caused the favorable offer to be withdrawn.  After various pretrial litigation, Movant and co-defendant ultimately pleaded guilty in “blind pleas,” but only co-defendant received anything in exchange from the State in doing so.  The State agreed that if Movant pleaded guilty with co-defendant, the State would dismiss various charges against co-defendant and allow her to be released from jail pending sentencing.  The plea court accepted the pleas in a “group plea” with five other non-related cases in order to “save a great deal of time.”  Movant was ultimately sentenced to 22 years.  He filed a Rule 24.035 motion, which the motion court denied without an evidentiary hearing.
Holding:  (1) Counsel operates under a conflict of interest where something was done which was detrimental to Movant’s interests and advantageous to a person whose interests conflict with Movant’s.  Upon such a showing, prejudice is presumed.  Here, Movant lost the opportunity to plead to the most favorable terms because counsel chose to proceed with pretrial litigation, which was in co-defendant’s interests, but not Movant’s.  Counsel should have withdrawn.  Because counsel’s actions favored co-defendant’s interests, prejudice is presumed.  Even if prejudice were not presumed, the fact that Movant received 22 years after being advised to reject a 10-year probation offer supports that counsel was conflicted and shows that counsel failed to advocate for Movant.  (2)  The appellate courts have repeatedly warned the plea court here that “group pleas” are disfavored.  Given all the circumstances in this case, the “group plea” rendered Movant’s plea involuntary, and appellate court grants relief without the need for an evidentiary hearing.  The plea court had a duty to inquire about the conflict of interest, but did not.  The fact that the State’s promises to co-defendant were contingent on Movant’s own blind plea should have been a red flag to the plea court, as should the fact that both had the same counsel.  The plea court did not protect the interest of justice, but was only interested in “saving time.”  The scene “smacks of intimidation.”  Regardless of what Movant actually said on the record at his plea, it is obvious Movant would have felt pressured since Movant’s sister was standing right beside him and was the co-defendant.  (3) Where ineffective assistance causes a defendant to reject a favorable plea offer, the remedy is order the State to re-offer the favorable plea offer.  (5) The plea court further added to the intimidating atmosphere by closing the courtroom during the “group plea.”  Although the appellate court does not decide the issue because it reverses on other grounds, appellate court notes that the closure likely violated Movant’s right to a public trial.  (5)  Finally, appellate court notes that the transcript submitted on appeal is a redacted transcript containing only the responses of Movant and co-defendant.  Although it is not clear whether this was done by Movant’s attorney, the court or court reporter, it is improper.  A full transcript is necessary for appellate review, and would have been useful here to see all the responses during the “group plea.”

Depriest v. State, 2015 WL 7455009 (Mo. App. E.D. Nov. 24. 2015):
(1) Plea counsel had actual conflict of interest where he simultaneously represented Movant and her Brother on charges for marijuana found in their residence, and it was apparent that Movant was less culpable than Brother; (2) “Group guilty plea” proceeding prejudiced Movant because plea court failed to inquire about the conflict of interest; (3) where Movant rejected a more favorable plea offer due to her counsel’s conflict of interest, remedy is to require State to re-offer the rejected offer; and (4) transcript of “group guilty plea” should not be redacted so as only to include Movant’s and Brother’s responses, because redacted transcript does not give appellate court a complete picture of what transpired at plea.
Facts:  Movant and her Brother were charged with marijuana offenses for marijuana found growing in their residence.  Movant and Brother both retained the same counsel, and signed counsel’s waiver of conflict of interest.  The State offered Movant a 10-year deal with possibility of probation after 120 days.  Counsel advised Movant to reject the offer.  Movant and Brother ultimately pleaded guilty together under a deal whereby the State would dismiss certain other charges against Movant, if she and Brother pleaded guilty together.  The court held a “group guilty plea” with other defendants in order to “save time.”  Movant was sentenced to the maximum term.  She filed a 24.035 motion. 
Holding:  Movant’s plea was involuntary due to counsel’s conflict of interest and the group guilty plea procedure.  Counsel believed Movant was less culpable than Brother; thus, Movant’s and Brother’s interests were conflicting.  Prejudice is presumed when counsel operates under an actual conflict of interest.  Further, the plea court had a duty to inquire about the conflict, but did not because of the group guilty plea.  The plea court should not have valued its own time more than the fair administration of justice.  The remedy here is to order the State to reoffer the rejected plea offer.  Lastly, a full and complete transcript of the group plea should have been prepared, not just a transcript with Movant’s and Brother’s responses.  A full transcript was necessary to give appellate court a complete picture of what occurred.  







Trial Procedure

State v. Canaday, 2015 WL 8238881 (Mo. App. W.D. Dec. 8, 2015):
Amendment of child molestation charge at close of all evidence to charge different manner of committing offense prejudiced Defendant because the defense he presented became inapplicable under the amended charge; Rule 23.08 allows amendment of a charge during trial only if no additional or different offense is charged, and Defendant’s substantial rights are not prejudiced.
Facts:  Defendant was charged with child molestation, statutory rape, and intentionally exposing a person to HIV.  The child molestation count was based on a charge that Defendant touched Victim’s breast.  At trial, Victim testified that Defendant placed his penis in her vagina, and touched her “front private” with his hand.  At the close of all evidence, the State amended the child molestation count to charge that Defendant placed his hand on her vagina.  
Holding:  The amendment made Defendant’s line of questioning throughout trial inapplicable because no witness testified Defendant touched Victim’s breast.  Knowing there was an absence of such testimony, Defendant argued that although damage to Victim’s vagina was found, the damage was caused by digital penetration rather than penile penetration, making the evidence insufficient to prove the statutory rape charge.  Being aware that digital penetration was not a lesser-included charge of statutory rape, Defendant believed it was a safe, strategic decision to essentially admit digital penetration, as opposed to penile penetration.  By amending the charge, Defendant was left with no defense to child molestation.  The State contends Defendant should have known the charge would be amended because there was nothing in discovery about touching Victim’s breast; but the State chose to charge that, and Defendant wasn’t required to predict the State’s incompetence.  Remanded for new trial on child molestation.

State v. Harris, 2015 WL 266924 (Ohio 2015):
Holding:  Where Defendant had abandoned his NGRI defense before trial and was not pursuing a mental health defense, court violated Defendant’s right against self-incrimination by allowing State in its case-in-chief to call psychologist who had examined Defendant for State to testify that he was faking mental illness.

People v. Murillo, 2014 WL 5864409 (Cal.  App. 2014):
Holding:  Defendant was denied fair trial and right to confront witnesses where Prosecutor was allowed to call alleged attempted murder victim who, in front of jury, refused to testify and who refused to answer 110 different leading questions about his out-of-court statements that Defendant was the shooter. 

People v. Espinoza, 2015 WL 358798 (Cal. App. 2015):
Holding:  Even though pro se Defendant intentionally failed to appear for second day of trial with the intention of causing a mistrial, court violated due process right to present a defense and Defendant’s confrontation rights by proceeding with the trial without him; there was no evidence Defendant knew the trial would proceed without him, and court could have appointed counsel to represent Defendant.

People v. Martin, 2014 WL 4242641 (Colo. App. 2014):
Holding:   After Defendant rests but then moves to “reopen” proceedings to testify, trial court must consider factors such as the timeliness of the motion, the nature of Defendant’s testimony, the effect of granting the motion, and the reasonableness of Defendant’s explanation for failing to testify during his case-in-chief.

Long v. State, 2014 WL 5462459 (Fla. App. 2014):
Holding:  Even though court required advocacy group to remove their “insignia,” the presence of “Bikers Against Child Abuse” in courtroom during child abuse trial created an inherently prejudicial atmosphere and denied Defendant his due process right to an impartial jury, even though jurors denied that the group’s presence would affect their verdict.

State v. Creech, 2014 WL 4629594 (Ohio App. 2014):
Holding:  In felon-in-possession case, trial court abused discretion in denying Defendant’s motion to stipulate that he had prior felonies; even though trial court gave a limiting instruction about the prior felonies, the prejudicial effect from the jury learning the nature of the prior felonies (assault, drug possession, drug trafficking near a school) outweighed the probative value.


Venue

Com. v. Gross, 2014 WL 4745569 (Pa. 2014):
Holding:  Because the State selects what county to charge a Defendant in, State has burden of proving that venue is proper in that county.


Waiver of Counsel


People v. Espinoza, 2015 WL 358798 (Cal. App. 2015):
Holding:  Even though pro se Defendant intentionally failed to appear for second day of trial with the intention of causing a mistrial, court violated due process right to present a defense and Defendant’s confrontation rights by proceeding with the trial without him; there was no evidence Defendant knew the trial would proceed without him, and court could have appointed counsel to represent Defendant.

State v. Menefee, 2014 WL 7450769 (Or. App. 2014):
Holding:   Even though pro se Defendant had disruptive behavior, trial court violated his right to representation by removing him from courtroom and continuing with trial; while Defendant can forfeit the right to be present and right to self-representation, he does not necessarily forfeit the right to any representation; judge should have terminated Defendant’s right to self-representation and advised of right to representation.
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