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Editor’s Note



June 30, 2014


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from April 1, 2014 to June 30, 2014, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  I have also included a few “noteworthy” cases from other sources.  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Division Director


















Ake Issues

Doe v. Sex Offender Registry Bd., 2014 WL 657958 (Mass. App. 2014):
Holding:  At sex offender classification hearing, Defendant was entitled to funding to present expert testimony about how to interpret complex statistical and scientific studies demonstrating that age affected recidivism rates in sex cases.

Appellate Procedure

State v. Stone, 430 S.W.3d 288 (Mo. App. S.D. 2014):
Even though trial court suppressed evidence and State filed an interlocutory appeal, where none of the arguments presented by the State on appeal were presented to the trial court, State failed to preserve anything for appeal.
Facts:  The trial court granted Defendant’s motion to suppress evidence.  The State filed an interlocutory appeal raising various legal arguments as to why the trial court erred.  However, none of these arguments were presented to the trial court.
Holding:  The State has failed to preserve anything for appeal by not presenting its arguments to the trial court. Motions to suppress typically involve complicated legal issues.  Requiring arguments and claims to be presented to the trial court first in order to preserve them for appellate review allows the trial court to rule intelligently on, and fix, any errors itself.  Here, the State did not give the trial court that opportunity.  The trial court would have been free to reconsider its ruling on the motion to suppress, and to consider the State’s arguments, if the State had availed itself of that opportunity, but the State didn’t do so.  Interlocutory order suppressing evidence affirmed.

State v. Wright, 2014 WL 1592530 (Mo. App. W.D. April 22, 2014), and State v. Lovett, 2014 WL 1592299 (Mo. App. W.D. April 22, 2014):
Even though trial court purported to dismiss an information against Defendants, where the trial court’s order was unclear as to whether it was a dismissal and additional counts were apparently still pending, the appellate court was unable to discern what the trial court did and the judgment was not final, so there was no jurisdiction for the State to appeal.
Facts:  Defendants were charged, in relevant part, with delivering or possessing an imitation controlled substance, Sec. 195.242, and other drug charges.  Defendants were possessing or selling “Sedation Incense,” claiming it had an effect “similar” to marijuana.  They did not claim it was marijuana.  Defendants filed motions to dismiss.  Among their claims was that Sec. 195.010(21)(the definition of imitation controlled substance) was void for vagueness because it failed to give fair notice of what conduct was illegal, and alternatively, the information was insufficient for failure to charge a crime because the Defendants never represented their substance to be marijuana.  In accordance with an agreement with the parties, the trial court entered Findings of Fact, Conclusions of Law.  The trial court found that there were no appellate cases addressing the sufficiency of evidence in situations where a defendant is alleged to have possessed or have sold an item knowing that it was not a controlled substance, but claiming it was “similar” to a controlled substance.  The trial court found that appellate cases under the statute all involved imitations which the defendants represented to be illegal drugs.  The trial court concluded that “[i]t is hoped that an appellate decision will help clear up this area of law.  So Ordered.”  The State appealed.
Holding:  The appellate court cannot conduct appellate review on this record, because the appellate court cannot determine what the trial court did, or whether its action is a final judgment.  The trial court’s Findings fail to state what relief, if any, the trial court is actually granting.  The Findings simply say, “So Ordered.”  Although the parties seem to believe that the trial court dismissed the information, the Findings never state that.  Even assuming that this was a dismissal, there are other counts on other charges that apparently are still pending.  Judgments resulting in dismissal of all counts charged are final judgments from which the State can appeal.  Missouri law is “unclear” as to whether the dismissal of some, but not all, counts in a multi-count information constitutes a final judgment for purposes of appeal, and Western District declines to address that issue here, because it doesn’t want to speculate on the meaning of the Findings.  Lastly, the trial court appears to have wanted to enter something akin to “summary judgment” in favor of Defendants, but there is no procedure for summary judgment in a criminal case in Missouri.  In passing, however, the Western District notes in Wright in footnote 12 that Rule 24.04(b)(1), which provides that “[a]ny defense or objection which is capable of determination without trial of the general issue may be raised before trial by motion,” could arguably create a procedure for dismissal of informations or indictments for insufficient evidence under an analogous federal case.

U.S. v. Adkins, 94 Crim. L. Rep. 535, 2014 WL 325254 (7th Cir. 1/30/14):
Holding:  Even though Defendant waived his right to appeal, this did not prohibit appealing a condition of supervised release prohibiting him from patronizing any place where pornography or sexually oriented material was available; the condition was so vague that no reasonable person would know what is prohibited, and Defendant should be allowed to obtain appellate review of it; the condition would arguably ban going to a grocery store or library.

State v. Davis, 94 Crim. L. Rep. 710 (Haw. 2/26/14):
Holding:  Hawaii Constitution requires appellate court to consider a sufficiency of evidence claim before vacating a conviction and remanding for a new trial on other issues.

State v. Lee, 94 Crim. L. Rep. 586 (Idaho 2/10/14):
Holding:  Where appellate court had previously ordered case remanded to enter a judgment of acquittal for Defendant, trial court should not have then entered a judgment acquitting Defendant but declaring him a “serious pedophile” who should be “closely watched;” while there were not specific rules prohibiting the judge from entering such an order, appellate courts have struck unnecessary verbiage from civil orders, and does so here.





Seney v. Morhy, 2014 WL 278358 (Mass. 2014):
Holding:  Appeal of order of protection was not rendered moot by order’s expiration because Defendant still had stake in the appeal in that she would suffer stigma and collateral consequences as a result of order.

Com. v. Amos, 2014 WL 782828 (Va. 2014):
Holding:  Where trial court prevented Defendant’s attorney from making a contemporaneous objection, this was preserved for appeal under an exception to the contemporaneous objection rule.

Johnson v. State, 2014 WL 714736 (Tex. App. 2014):
Holding:  A bill for court costs did not have to be brought to the trial court’s attention for Defendant to be able to challenge it on appeal.


Bail – Pretrial Release Issues

Smith v. Banks, 2014 WL 338842 (Miss. 2014):
Holding:  Habeas corpus was available to challenge denial of pretrial bail.

State v. Segura, 2014 WL 295237 (N.M. App. 2014):
Holding:  Defendant, who was on pretrial bail, was denied due process where trial court revoked his bail for alleged violation of conditions of release without any opportunity to be heard or examine witnesses.


Brady Issues

Com. v. Scott, 2014 WL 815335 (Mass. 2014):
Holding:  Where Gov’t forensic lab engaged in misconduct regarding representations on a drug certificate, the misconduct is attributable to the State and there is a conclusive presumption that misconduct occurred in this case; case must be remanded to determine if there is a reasonable probability Defendant would not have pleaded guilty if he had known of the misconduct. 

Ex Parte Coty, 2014 WL 128002 (Tex. App. 2014):
Holding:  Remedy in habeas proceeding for misconduct by crime lab technician at trial was to shift the burden of falsity to the State, but the burden of persuasion with respect to materiality remained with Petitioner.





Civil Procedure

In re Grand Jury Proceedings, 94 Crim. L. Rep. 668, 2014 WL 702193 (1st Cir. 2/20/14):
Holding:  Prosecutors who empanel a new grand jury cannot enforce by civil contempt a subpoena duces tecum issued by an earlier, now-defunct grand jury.

Closing Argument & Prosecutor’s Remarks

State v. Iverson, 2014 WL 30558 (Idaho App. 2014):
Holding:  Prosecutor closing argument that jury could find self-defense only if Defendant’s use of force was the “only and best” option was misstatement of law, since the use of force need merely be reasonable.

Confrontation & Hearsay

State v. Francis, 2014 WL 1686538 (Mo. App. E.D. April 29, 2014):
Even though Defendant possessed a BlackBerry at time of his arrest, where the State never showed that Defendant owned the BlackBerry, the trial court erred in admitting the text messages on it because (1) the State did not authenticate that this was Defendant’s own phone or that the messages were written by him, and (2) the messages were hearsay and were not admissions of a party opponent or adoptive admissions since the State emphasized the incoming messages, not outgoing messages which would be those allegedly written by Defendant or “adopted” by him.
Facts:   Defendant was charged with a drug offense.  He was arrested in his car.  When he was arrested, a BlackBerry fell out of his lap.  At trial, the trial court admitted text messages from the BlackBerry that were mostly incoming messages.  Defendant objected based on hearsay and confrontation grounds, and that there was no proof that he owned the BlackBerry.
Holding:  The State claims the BlackBerry texts were admissible because there is a “logical inference” that Defendant owned the phone since he possessed it, and that the texts are admissions of a party opponent.  This argument is flawed, however, because the State failed to establish that the outgoing messages were written by Defendant.  For a statement to be admitted as an admission of a party opponent, the party seeking to admit the evidence must show that the opposing party made the statement.  Here, the State simply argues that there is a “logical inference” that Defendant owned the phone.  However, this is inconsistent with the requirement that the State lay a proper foundation for authentication of text messages.  To admit text messages, the State was required to present some proof that the messages were actually authored by the person who allegedly sent them.  Here, the State did not even attempt to establish who owned the BlackBerry.  The fact that Defendant possessed the phone at the time of his arrest is insufficient to establish that Defendant sent the text messages, especially those from earlier days before the arrest.  Furthermore, most of the texts presented by the State were the incoming text messages.  These could be adoptive admissions if it could be proven that Defendant replied to them, but the State often did not even present the outgoing replies.  It is clear that the State was using incoming messages of unknown, unidentified third parties to convict Defendant. This was hearsay and denied him his right to confront and cross-examine witnesses.

U.S. v. Taylor, 2014 WL 814861 (2d Cir. 2014):
Holding:  Redaction of a co-defendant’s confession was not sufficient to protect Defendant’s Confrontation Clause rights where jurors would be able to infer that the purpose of the redaction was to corroborate a cooperating co-defendant’s testimony against the rest of the group. 

U.S. v. Jordan, 2014 WL 292396 (7th Cir. 2014):
Holding:  Trial court erred in admitting Officer’s hearsay evidence during supervised release revocation hearing without balancing Defendant’s confrontation rights against Gov’t’s stated reasons for denying them.

City of Reno v. Howard, 2014 WL 784065 (Nev. 2014):
Holding:  Statute, which provided that DWI defendants waive their right to confront collectors of blood evidence unless the defendant can show a substantial and bona fide dispute regarding the facts in the declaration, violates the Confrontation Clause.


Costs

Johnson v. State, 2014 WL 714736 (Tex. App. 2014):
Holding:  A bill for court costs did not have to be brought to the trial court’s attention for Defendant to be able to challenge it on appeal.

Counsel – Right To – Conflict of Interest

State v. Lemasters, 2014 WL 2838613 (Mo. App. S.D. June 20, 2014)(en banc):
Even though Defendant’s public defender joined the Prosecutor’s Office during Defendant’s case, where ex-public defender was screened from Defendant’s case, trial court did not abuse discretion in denying a motion to disqualify Prosecutor’s Office.
Facts:  Defendant was represented by a public defender.  During the pendency of his case, public defender joined the Prosecutor’s Office.  Defendant then moved to disqualify the Prosecutor’s Office.  The Prosecutor’s Office claimed it did not have to be disqualified because ex-public defender was screened from Defendant’s case.  The trial court overruled the motion to disqualify.
Holding:  The rules of professional responsibility prohibit a government attorney’s participation in a matter where the attorney participated personally and substantially prior to joining the government agency, but, contrary to the practice involving private attorneys, see Rule 4-1.10, they do not impute the attorney’s conflict to the entire agency.  Because of the special problems raised by imputation with a government agency, Rule 4-1.11(d) does not impute the conflicts of a government lawyer currently serving as an employee of the government to other associated government officers or employees, although it will ordinarily be prudent to screen such lawyers.  Here, the Prosecutor’s Office screened ex-public defender from Defendant’s case, so there was no abuse of discretion in overruling the motion to disqualify.  The appellate court recognizes that prior cases, such as State v. Reinschmidt, 984 S.W.2d 189 (Mo. App. S.D. 1998) and State v. Croka, 646 S.W.2d 389 (Mo. App. 1983), held that an entire Prosecutor’s Office is disqualified when an ex-public defender joins the Office.  But those cases relied on a prior version of the rules of professional conduct which was repealed in 1986.  These prior cases did not rely on current Rule 4-1.11, and are not persuasive in light of new Rule 4-1.11.

State v. Pitts, 2014 WL 235462 (Haw. 2014):
Holding:  Even though Defendant waived counsel mid-trial, he was allowed to reinvoke counsel and should have been provided counsel for his new trial motion and sentencing, as these were “critical stages” to which right to counsel attached.

Mitchell v. Com., 2014 WL 68365 (Ky. 2014):
Holding:  Trial court’s denial of request for “hybrid” representation, based on mistaken belief that Defendant was required either to accept counsel or go pro se, misstated the law and was reversible error.

Gambrill v. State, 94 Crim. L. Rep. 678, 2014 WL 775173 (Md. 2/27/14):
Holding:  Where Defendant’s public defender requested a “postponement” to allow Defendant to look into hiring private counsel, the trial court was required under state Rules to ask about the reasons for the desire for change of counsel and advise Defendant of his rights.

Hill v. State, 94 Crim. L. Rep. 554 (Miss. 2/6/14):
Holding:  Even though there is no 6th Amendment right to “standby” or “advisory” counsel, where the trial court appointed such counsel and then ordered her not to reveal a confidential informant to Defendant even though this would have helped the defense, the Defendant was deprived of his right to effective assistance of counsel, because the trial court blocked counsel from rendering effective help.

State v. Fuentes, 94 Crim. L. Rep. 560 (Wash. 2/6/14):
Holding:  Where police (jailers) listened to taped phone conversations between Defendant and his lawyer, there is a presumption of prejudice, and the conviction must be vacated unless the State can prove beyond a reasonable doubt that the eavesdropping did not cause any prejudice.

Rubalcado v. State, 94 Crim. L. Rep. 763 (Tex. App. 3/19/14):
Holding:  Defendant’s invocation of counsel at a bail proceeding is enforceable against investigators from another county, even though they may not have actually been aware of the invocation; one set of state actors (the police) cannot claim ignorance of Defendant’s unequivocal request for counsel from another state actor (the court); the 6th Amendment requires imputation of knowledge from one State actor to another because it protects a person’s encounter with the State. 

Death Penalty

*  Hall v. Florida, 95 Crim. L. Rep. 261, ___ U.S. ___, 134 S.Ct. 1986 (U.S. 5/27/14):
Holding:   Atkins prohibits States from setting strict IQ limits to prove intellectual disability (mental retardation) and does not give States “unfettered discretion to define the full scope of the constitutional protection”; “when a defendant’s IQ test score falls within the test’s acknowledged and inherent margin of error, the defendant must be able to present additional evidence of intellectual disability, including testimony regarding adaptive deficits.”

Roane v. Leonhart, 2014 WL 259659 (D.C. Cir. 2014):
Holding:  Capital Defendant had right to intervene in lethal injection protocol litigation against Gov’t.

Harrell v. State, 2014 WL 172125 (Miss. 2014):
Holding:  Capital jury instruction for capital murder based on underlying felony of robbery was erroneous where it failed to instruct jury on what constituted the crime of robbery.

Detainer Law & Speedy Trial

State v. Pierce, 2014 WL 2866292 (Mo. banc June 24, 2014):
(1)  Even though the uncontradicted evidence showed that Defendant had more than two grams of cocaine base, the trial court erred in second degree trafficking case in failing to give “nested” lesser-included offense instruction on possession of cocaine because a jury may always believe or disbelieve the State’s evidence, and the only thing a defendant must do to put the elements of a crime “in dispute” is plead not guilty; and (2) Even though Court’s term had ended before Defendant was retried, Defendant waived his claim that this violated Article I, Sec. 19 of the Missouri Constitution because he failed to object to the “untimely” trial before the Court’s term ended at a time when the Court still had power to correct it.
Facts:  (1)  Defendant was charged with second degree trafficking.  The jury instruction for second degree trafficking required the jury to find that Defendant possessed more than 2 grams of cocaine base.  Defendant requested a lesser-included offense instruction for possession of drugs, Sec. 195.202.1.  The trial court refused this instruction on grounds that all the evidence showed the cocaine base weighed more than 2 grams.  Defendant was convicted of second degree trafficking.  He appealed.  (2)  Defendant’s original trial ended in a hung jury.  Subsequently, the trial was continued several times without objection from the defense.  It was ultimately tried during a much later “term” of the trial court.  
Holding:  (1)  For the reasons set forth in State v. Jackson, No. SC93108 (Mo. banc June 24, 2014), Defendant was entitled to the lesser-included offense instruction.  Guilt is determined by a jury, not the court.  Even though the State contends that the issue of the weight of the drugs was not “in dispute,” the jury is the sole arbiter of facts and is entitled to believe or disbelieve the State’s evidence.  Under the trafficking instruction, the jury was told that the State had to prove that the substance weighed more than 2 grams.  Because a jury may always believe or disbelieve the evidence, the State’s burden is met only when a jury returns a guilty verdict.  The only thing a defendant has to do to hold the State to this burden of proof, or to put the elements of a crime “in dispute,” is plead not guilty.  Once the defendant pleads not guilty, there will always be a basis in the evidence to acquit the defendant at trial because the jury is the final arbiter of what the evidence does or does not prove.  New trial ordered.   (2)  Article I, Sec. 19, Mo. Const., provides that if a jury fails to render a verdict, the court may commit the prisoner to trial during the same or next term of court.  Here, the trial court failed to retry Defendant during the “same or next term of court.”  However, this does not mean that the trial court lacked authority to try Defendant.  Here, Defendant waived this issue because he did not object to the “untimely” trial until the date of the new trial.  This waived the issue because the trial court must be given an opportunity to correct the error while correction is still possible.  Thus, Defendant was required to object before the Court’s term expired when there was still time to try him.  


DNA Statute & DNA Issues

Com. v. Wade, 94 Crim. L. Rep. 771 (Mass. 3/14/14):
Holding:  Massachusetts standard for DNA testing is lower than for most other states; testing is not conditioned on proof that the test results will raise doubt as to the conviction.

State v. Pratt, 2014 WL 659678 (Neb. 2014):
Holding:  To interpret the “physical integrity” requirement of DNA statute as requiring that the potential evidence have been stored in a way to avoid contamination would frustrate the purpose of the DNA statue, which was to allow defendants to obtain DNA testing in “old” cases where DNA testing was not previously available. 


Double Jeopardy

State v. Hardin, 429 S.W.3d 417 (Mo. banc 2014):
(1)  Where forcible rape statute stated the punishment as a “term of imprisonment of life imprisonment or a term of years not less than five,” a sentence of 50 years was not outside the statutory range under the plain language of the statute since this was “not less than five,” and (2) conviction for both “aggravated stalking” and “violation of protection order” did not violate double jeopardy because violation of protection order is not a lesser-included offense of “aggravated stalking” under the statutory elements test, which is the applicable test for determining lesser-included offenses.
Facts:  Defendant was convicted of forcible rape for abducting and raping his wife.  He was also convicted of “aggravated stalking” and five counts of “violation of a protective order” for telephoning his wife five times from jail.  He was sentenced to 50 years for the rape.  On appeal, he claimed that the 50-year sentence exceeded the permissible statutory range, and that his convictions for “aggravated stalking” and “violation of a protective order” violated double jeopardy.
Holding:  (1)  The rape statute, Sec. 566.030.2 RSMo Supp. 2009, provides that the authorized term is “life imprisonment or a term of years not less than five.”  Defendant claims the authorized term is five years to life.  Defendant bases his argument on Sec. 558.019.4 which provides that a sentence of life shall be calculated to be 30 years for parole eligibility purposes.  However, parole eligibility is not the same as the authorized term of imprisonment.  Defendant’s reading is inconsistent with the plain language of the rape statute.  The statute says “life imprisonment or a term of years not less than five.”  The “or” is disjunctive, meaning the Legislature intended either life imprisonment, or a term not less than five.  To the extent that prior decisions of the Court of Appeals have held that the maximum punishment is life imprisonment (State v. Williams, 828 S.W.2d 894 (Mo. App. 1992), State v. Anderson , 844 S.W.2d 40 (Mo. App. 1992)), they should no longer be followed.  (2)  Double jeopardy protects against multiple punishments for the same offense, but does no more than prevent the sentencing court from imposing greater punishment than the Legislature intended.  Sec. 556.041 says a defendant cannot be convicted of more than one offense if one offense is included in the other.  One offense is “included” in the other where it is established by proof of the same or less than all the elements required to establish commission of the charged offense.  The test is an elements test by comparing the elements of the relevant statutes; not a test based on how the offense is charged.  A person commits “aggravated stalking,” Sec. 565.225.3, if his course of conduct includes listed aggravated factors such as (1) making a threat, (2) violating a protective order, or (3) violating a condition of probation, parole or pretrial release.  A person commits the crime of “violation of a protective order,” Sec. 455.085.2, when they commit an act of abuse in violation of the order.  Under the elements test, violating a protective order is not “included” in the offense of “aggravated stalking.”  “Aggravated stalking” requires proof of a course of conduct composed of two or more acts and “aggravated factors,” whereas a protective order violation can be proven by a single act of abuse of the order.  “Aggravated stalking” can be proven without demonstrating an order of violation of protection.  For example, if the defendant makes a threat.  Each offense requires proof of an element the other does not.  Defendant assumes that whether the offense of “violating a protection order” is included in the offense of “aggravated stalking” depends on how “aggravated stalking” is charged, proved or submitted to the jury, and that where it is charged and submitted based on violating a protection order, this violated double jeopardy.  However, the proper test focusses only on the elements of the statutes defining each offense.  An indictment-based analysis is wrong.  To the extent that State v. Smith, 370 S.W.3d 891 (Mo. App. 2012) is contrary, it should no longer be followed.

State v. Aston, 2014 WL 2853548 (Mo. App. E.D. 6/24/14):
Even though trial court conducted a “trial by police report” over the State’s objection and found Defendant not guilty, the trial court denied the State the right to present evidence to prove its case and double jeopardy does not preclude retrial since this proceeding was not a “trial.”
Facts:  Defendant was charged with stealing over $500.  Defendant waived a jury trial.  The trial court then asked for the police reports, and voiced concern about the value of the property being less than $500.  The State claimed it would show through witnesses that the value was more than $500.  The trial court announced it was going to try the case on the police reports.  The State objected.  The trial court then found Defendant not guilty.  The State appealed.
Holding:  Rule 27.02(g) and Sec. 546.070(1) state that the State shall offer evidence at trial.  Because the State has the burden of proof, it should not be unduly limited in how it presents evidence.  Here, the trial court foreclosed the State from presenting witnesses as to value.  The trial court, in effect, allowed Defendant to unilaterally stipulate that the police reports were the only evidence against him.  No cases allow a Defendant to unilaterally, over objection, submit a case on the police reports.  Having heard no evidence, the trial court never conducted an actual “trial,” at which the State could present evidence.  The court did not provide the State with a full and fair opportunity to vindicate society’s interest.   Thus, Defendant’s right to be free from double jeopardy would not be violated by a trial.  Not guilty judgment reversed.

*  Martinez v. Illinois, 95 Crim. L.  Rep. 271, ___ U.S. ___, 134 S.Ct. 2070 (U.S. 5/27/14):
Holding:  Jeopardy attaches once a jury is sworn and State cannot avoid that by refusing to put on evidence; here, after the jury was sworn, the State refused to put on evidence because a State’s witness was missing; since the State refused to put on evidence, the judge granted a not guilty verdict; Supreme Court rejects view that jeopardy did not attach because Defendant “was never at risk of conviction,” and enforces bright-line rule that jeopardy attached when jury was sworn.

U.S. v. Emly, 95 Crim. L. Rep. 46 (8th Cir. 4/3/14):
Holding:  A defendant who copied the same images of child pornography onto three separate devices may be prosecuted for only one count of possession under 18 USC 2252(a)(4)(B), which makes it a crime to possess “1 or more” such items; this expresses Congress’ intent to include multiple materials in a single unit of prosecution, and is unlike 18 USC 2252A, which makes it a crime to possess “any” item of child pornography.  The Gov’t could have charged multiple counts under 2252A but did not.

State v. Manatau, 94 Crim. L. Rep. 711 (Utah 3/7/14):
Holding:  Where Defendant objects to a mistrial, the State has the burden of persuading a trial judge that there are reasonable alternatives so as to avoid triggering a double jeopardy bar; if the trial judge has not adequately justified terminating the proceeding, the State – not the defendant – must alert the court to the problem; “we do not require defense counsel to help pave the way for their clients to be subjected to jeopardy for a second time.”







DWI

Clark v. Director of Revenue, 2014 WL 1609690 (Mo. App. S.D. April 22, 2014):
Holding:  Trial court in license reinstatement case was free to disbelieve Trooper’s testimony about the Driver at issue, and given trial court’s specific credibility determination, appellate court was required to affirm trial court’s finding that Trooper did not have reasonable grounds to believe Driver was driving in an intoxicated condition, under the deferential standard of review as set forth in White v. Department of Revenue, 321 S.W.3d 298 (Mo. banc 2010).

State v. Avent, 2014 WL 1303418 (Mo. App. W.D. April 1, 2014):
Even though Officer testified that Defendant-Driver had glassy eyes, admitted to consuming beers, smelled of alcohol, failed a PBT test, and failed some sobriety tests, where there was also contrary evidence and trial court granted Defendant’s motion to suppress statements and evidence by finding there was no probable cause to arrest Defendant, the appellate court’s deferential standard of review requires that all credibility determinations and inferences be viewed in the light most favorable to the trial court’s ruling, and therefore, granting of motion to suppress is affirmed.
Facts:  Defendant-Driver was stopped for speeding.  Officer smelled alcohol, and had Defendant perform various field sobriety tests.  Defendant passed the walk-and-turn test and one-leg-stand test, but failed the HGN test and PBT.  Officer arrested Defendant, and read her Miranda warnings.  Her BAC was ultimately tested and was greater than .08.  Defendant filed a motion to suppress her statements and test results, on grounds that Officer had no probable cause to arrest her for DWI.   The trial court granted the motion.  The State appealed.
Holding:  On appeal, the State cites evidence in the record that supports a finding of probable cause to arrest.  However, this is contrary to the appellate standard of review, which allows the trial court to make credibility determinations and which views evidence and inferences in the light most favorable to the trial court’s ruling.  Where the trial court makes no findings of fact, the trial court is presumed to have found all facts in accord with its ruling.  The trial court will be deemed to have implicitly found contrary testimony not credible.  Here, Defendant contested the State’s claim that she was intoxicated by cross-examining the Officer about favorable facts to her side of the case.  The court was not required to find the Officer credible.  Properly viewed in accord with the standard of review,  although some facts showed intoxication, Officer observed several tests that did not indicate intoxication, Officer did not observe Defendant not have control of her vehicle (although she was speeding), Defendant complied with requests for identification and license, Defendant was not incoherent or confused or uncooperative, and her eyes weren’t impaired.  The trial court weighed this evidence and determined there was no probable cause to believe Defendant was intoxicated.  Judgment affirmed.

Ridge v. Director of Revenue, 428 S.W.3d 735 (Mo. App. W.D. 2014):
Where Driver originally said he would take a blood test, but then in response to further Officer questioning said he didn’t really “want” to, this was not an “unequivocal refusal” since not “wanting to” submit to the test and “refusing to” submit are distinguishable; judgment reinstating license is affirmed.
Facts:  Officer arrested Driver for DWI.  Officer asked Driver to provide a blood sample, and Driver agreed.  While taking Driver to the place for a blood draw, Officer asked Driver whether he “really wanted to do this because I [Officer] don’t want to get all the way down there and then you don’t do it.”  Driver then said he “didn’t want to do it.”  Director suspended Driver’s license for refusal to submit to chemical testing.  Driver testified that he did not believe that by answering Officer’s question, he was refusing the test and that he didn’t intend to lose his license.  Trial court reinstated license.  Director appealed.
Holding:  The trial court found that because Driver had originally consented to the blood test, Driver did not “unequivocally refuse” a test.  An inference can be made that Driver’s refusal was prompted by or influenced by Officer’s seemingly unnecessary inquiry into whether Driver really wanted to go through with the test.  Such an inference reasonably casts doubt on whether Driver’s statement actually was a refusal.  Not “wanting to” submit to the test and “refusing to” submit are distinguishable.  Many drivers may not “want” to take the test, but take it to avoid revocation of their license.  
  

Escape Rule

Davidson v. State, 2014 WL 2922499 (Mo. App. S.D. 6/27/14):
Holding:  Even though Movant failed to appear for sentencing, the “escape rule” does not bar postconviction claims that arise post-capture; thus, Movant can raise claim that trial court breached the plea agreement at sentencing, and that she was denied effective assistance at sentencing when counsel failed to object to the trial court not honoring the plea agreement or allowing Movant to withdraw her plea.

Evidence

State v. Francis, 2014 WL 1686538 (Mo. App. E.D. April 29, 2014):
Even though Defendant possessed a BlackBerry at time of his arrest, where the State never showed that Defendant owned the BlackBerry, the trial court erred in admitting the text messages on it because (1) the State did not authenticate that this was Defendant’s own phone or that the messages were written by him, and (2) the messages were hearsay and were not admissions of a party opponent or adoptive admissions since the State emphasized the incoming messages, not outgoing messages which would be those allegedly written by Defendant or “adopted” by him.
Facts:   Defendant was charged with a drug offense.  He was arrested in his car.  When he was arrested, a BlackBerry fell out of his lap.  At trial, the trial court admitted text messages from the BlackBerry that were mostly incoming messages.  Defendant objected based on hearsay and confrontation grounds, and that there was no proof that he owned the BlackBerry.
Holding:  The State claims the BlackBerry texts were admissible because there is a “logical inference” that Defendant owned the phone since he possessed it, and that the texts are admissions of a party opponent.  This argument is flawed, however, because the State failed to establish that the outgoing messages were written by Defendant.  For a statement to be admitted as an admission of a party opponent, the party seeking to admit the evidence must show that the opposing party made the statement.  Here, the State simply argues that there is a “logical inference” that Defendant owned the phone.  However, this is inconsistent with the requirement that the State lay a proper foundation for authentication of text messages.  To admit text messages, the State was required to present some proof that the messages were actually authored by the person who allegedly sent them.  Here, the State did not even attempt to establish who owned the BlackBerry.  The fact that Defendant possessed the phone at the time of his arrest is insufficient to establish that Defendant sent the text messages, especially those from earlier days before the arrest.  Furthermore, most of the texts presented by the State were the incoming text messages.  These could be adoptive admissions if it could be proven that Defendant replied to them, but the State often did not even present the outgoing replies.  It is clear that the State was using incoming messages of unknown, unidentified third parties to convict Defendant. This was hearsay and denied him his right to confront and cross-examine witnesses.

U.S. v. Abair, 94 Crim. L. Rep. 771 (7th Cir. 3/19/14):
Holding:  Gov’t impeachment was improper where Gov’t accused Defendant of previously filing false tax and financial aid forms, when Gov’t lacked a good-faith basis to believe Defendant lied on those forms.

State v. DeLeon, 2014 WL 144528 (Haw. 2014):
Holding:  Trial court denied Defendant his right to present a defense where court excluded defense expert who would have testified that shooting-victim’s ingestion of cocaine would have affected victim’s behavior and would have supported Defendant’s self-defense defense, even though expert did not know the amount of cocaine ingested or time of ingestion.

State v. Oliphant, 2014 WL 812244 (La. 2014):
Holding:  State failed to lay proper foundation to admit evidence from a tracking dog where dog was not a pure bloodhound, the State presented little information about dog’s training, dog was not “certified,” and dog’s law enforcement history was uncertain.

Allen v. Com., 752 S.E.2d 856 (Va. 2014):
Holding:  Testimony by Defendant’s daughter that he slept with and wrestled with alleged child victim provided only the opportunity to commit the corpus delicti of sexual battery, and was insufficient to provide slight corroboration of Defendant’s confession of that crime to police.

Evidentiary Hearing (Rules 24.035 and 29.15)

Moore v. State, 2014 WL 1597633 (Mo. App. E.D. April 22, 2014):
Movant was entitled to evidentiary hearing on claim that counsel was ineffective for withdrawing motion for automatic change of judge and not moving for change of judge for cause, where judge had previously prosecuted Movant.
Facts:  Movant, who was convicted of various offenses at trial and sentenced to the maximum possible sentence by Judge, filed 29.15 motion alleging his counsel was ineffective in failing to move for change of judge.  Judge had previously prosecuted Movant when Judge was a prosecutor.  Counsel had filed a motion for automatic change of judge, but then withdrew it.  Counsel failed to file a motion for change of judge for cause.  The motion court (who was also the trial court Judge) denied relief without a hearing.
Holding:  Here, there was a motion for automatic change of judge under Rule 32.07 filed, but then it was withdrawn by counsel.  The motion court found that this withdrawal was done in Movant’s “presence” and “with his consent” in open court, but the record does not indicate that Movant was even aware that the motion was withdrawn much less that it was done with his “consent.”  The motion court further found that Movant failed to allege prejudice sufficient to trigger postconviction relief, and that just because a trial judge received knowledge of facts through prior court hearings does not justify disqualification for cause.  However, Movant’s motion alleges that counsel lacked a strategic purpose for not pursuing a change of judge, and that Movant wanted a change of judge.  Movant argues that Judge was biased against him, because she prosecuted him in another case before she became a judge.  And Movant contends that a reasonable person would doubt Judge’s impartiality where she had prosecuted him previously, and sentenced him to the maximum possible sentence here.  All of this sufficiently alleged facts not refuted by the record which warrant an evidentiary hearing before a different judge.  
 
Expungement

In re D.J.B., 94 Crim. L Rep. 539, 2014 WL 260560 (N.J. 1/16/14):
Holding:   New Jersey statute which allowed expungement of an “adult” conviction if Defendant has not been convicted of a prior or subsequent crime allowed for expungement, even though another statute provided that for purposes of expungement, any act which resulted in a juvenile being adjudged a delinquent shall be classified as if committed by an adult, and Defendant had a prior delinquency adjudication; the “adult” expungment statute was not affected by the juvenile statute, which applied only to expungement of juvenile convictions.  


Guilty Plea

Ex parte Zantos-Cuebas, 2014 WL 715057 (Tex. App. 2014):
Holding:  Where habeas petitioner who spoke only Spanish alleged he did not understand the written advisements as to immigration consequences of his plea, this stated a claim that was not frivolous on its face.






Immigration

Kovacs v. U.S., 94 Crim. L. Rep. 704 (2d Cir. 3/3/14):
Holding:  Padilla error will entitle Defendant to writ of error coram nobis where Defendant can show that he either would have litigated a meritorious defense, or would have negotiated a better deal with no adverse immigration consequences, or would have gone to trial but for counsel’s mistaken advice regarding immigration.

U.S. v. Urias-Marrafo, 94 Crim. L. Rep. 705, 2014 WL 805455 (5th Cir. 2/28/14):
Holding:  (1)  Court must consider Padilla claim even if presented in motion to withdraw guilty plea, rather than in post-conviction collateral attack action, because a court should address Padilla claims sooner rather than later; and (2) even though guilty plea judge gave some warnings about immigration consequences, this did not cure counsel’s ineffectiveness in failing to warn of such consequences, because it is counsel’s duty, not the court’s, to give such warnings.

Ex parte Zantos-Cuebas, 2014 WL 715057 (Tex. App. 2014):
Holding:  Where habeas petitioner who spoke only Spanish alleged he did not understand the written advisements as to immigration consequences of his plea, this stated a claim that was not frivolous on its face.


Indictment & Information

State v. Wright, 2014 WL 1592530 (Mo. App. W.D. April 22, 2014), and State v. Lovett, 2014 WL 1592299 (Mo. App. W.D. April 22, 2014):
Even though trial court purported to dismiss an information against Defendants, where the trial court’s order was unclear as to whether it was a dismissal and additional counts were apparently still pending, the appellate court was unable to discern what the trial court did and the judgment was not final, so there was no jurisdiction for the State to appeal.
Facts:  Defendants were charged, in relevant part, with delivering or possessing an imitation controlled substance, Sec. 195.242, and other drug charges.  Defendants were possessing or selling “Sedation Incense,” claiming it had an effect “similar” to marijuana.  They did not claim it was marijuana.  Defendants filed motions to dismiss.  Among their claims was that Sec. 195.010(21)(the definition of imitation controlled substance) was void for vagueness because it failed to give fair notice of what conduct was illegal, and alternatively, the information was insufficient for failure to charge a crime because the Defendants never represented their substance to be marijuana.  In accordance with an agreement with the parties, the trial court entered Findings of Fact, Conclusions of Law.  The trial court found that there were no appellate cases addressing the sufficiency of evidence in situations where a defendant is alleged to have possessed or have sold an item knowing that it was not a controlled substance, but claiming it was “similar” to a controlled substance.  The trial court found that appellate cases under the statute all involved imitations which the defendants represented to be illegal drugs.  The trial court concluded that “[i]t is hoped that an appellate decision will help clear up this area of law.  So Ordered.”  The State appealed.
Holding:  The appellate court cannot conduct appellate review on this record, because the appellate court cannot determine what the trial court did, or whether its action is a final judgment.  The trial court’s Findings fail to state what relief, if any, the trial court is actually granting.  The Findings simply say, “So Ordered.”  Although the parties seem to believe that the trial court dismissed the information, the Findings never state that.  Even assuming that this was a dismissal, there are other counts on other charges that apparently are still pending.  Judgments resulting in dismissal of all counts charged are final judgments from which the State can appeal.  Missouri law is “unclear” as to whether the dismissal of some, but not all, counts in a multi-count information constitutes a final judgment for purposes of appeal, and Western District declines to address that issue here, because it doesn’t want to speculate on the meaning of the Findings.  Lastly, the trial court appears to have wanted to enter something akin to “summary judgment” in favor of Defendants, but there is no procedure for summary judgment in a criminal case in Missouri.  In passing, however, the Western District notes in Wright in footnote 12 that Rule 24.04(b)(1), which provides that “[a]ny defense or objection which is capable of determination without trial of the general issue may be raised before trial by motion,” could arguably create a procedure for dismissal of informations or indictments for insufficient evidence under an analogous federal case.

In re Grand Jury Proceedings, 94 Crim. L. Rep. 668, 2014 WL 702193 (1st Cir. 2/20/14):
Holding:  Prosecutors who empanel a new grand jury cannot enforce by civil contempt a subpoena duces tecum issued by an earlier, now-defunct grand jury.


Ineffective Assistance of Counsel

Moore v. State, 2014 WL 1597633 (Mo. App. E.D. April 22, 2014):
Movant was entitled to evidentiary hearing on claim that counsel was ineffective for withdrawing motion for automatic change of judge and not moving for change of judge for cause, where judge had previously prosecuted Movant.
Facts:  Movant, who was convicted of various offenses at trial and sentenced to the maximum possible sentence by Judge, filed 29.15 motion alleging his counsel was ineffective in failing to move for change of judge.  Judge had previously prosecuted Movant when Judge was a prosecutor.  Counsel had filed a motion for automatic change of judge, but then withdrew it.  Counsel failed to file a motion for change of judge for cause.  The motion court (who was also the trial court Judge) denied relief without a hearing.
Holding:  Here, there was a motion for automatic change of judge under Rule 32.07 filed, but then it was withdrawn by counsel.  The motion court found that this withdrawal was done in Movant’s “presence” and “with his consent” in open court, but the record does not indicate that Movant was even aware that the motion was withdrawn much less that it was done with his “consent.”  The motion court further found that Movant failed to allege prejudice sufficient to trigger postconviction relief, and that just because a trial judge received knowledge of facts through prior court hearings does not justify disqualification for cause.  However, Movant’s motion alleges that counsel lacked a strategic purpose for not pursuing a change of judge, and that Movant wanted a change of judge.  Movant argues that Judge was biased against him, because she prosecuted him in another case before she became a judge.  And Movant contends that a reasonable person would doubt Judge’s impartiality where she had prosecuted him previously, and sentenced him to the maximum possible sentence here.  All of this sufficiently alleged facts not refuted by the record which warrant an evidentiary hearing before a different judge.  

Kovacs v. U.S., 94 Crim. L. Rep. 704 (2d Cir. 3/3/14):
Holding:  Padilla error will entitle Defendant to writ of error coram nobis where Defendant can show that he either would have litigated a meritorious defense, or would have negotiated a better deal with no adverse immigration consequences, or would have gone to trial but for counsel’s mistaken advice regarding immigration.

U.S. v. Urias-Marrafo, 94 Crim. L. Rep. 705, 2014 WL 805455 (5th Cir. 2/28/14):
Holding:  (1)  Court must consider Padilla claim even if presented in motion to withdraw guilty plea, rather than in post-conviction collateral attack action, because a court should address Padilla claims sooner rather than later; and (2) even though guilty plea judge gave some warnings about immigration consequences, this did not cure counsel’s ineffectiveness in failing to warn of such consequences, because it is counsel’s duty, not the court’s, to give such warnings.

U.S. v. Matthews, 2014 WL 785589 (N.D. N.Y. 2014):
Holding:  Even though counsel investigated some alibi information, counsel was ineffective in investigation of Defendant’s alibi where there was a wealth of information in the defense file that should have prompted further investigation into Defendant’s location.

Hill v. State, 94 Crim. L. Rep. 554 (Miss. 2/6/14):
Holding:  Even though there is no 6th Amendment right to “standby” or “advisory” counsel, where the trial court appointed such counsel and then ordered her not to reveal a confidential informant to Defendant even though this would have helped the defense, the Defendant was deprived of his right to effective assistance of counsel, because the trial court blocked counsel from rendering effective help.

Walker v. State, 94 Crim. L. Rep. 770 (S.C. 3/19/14):
Holding:  Counsel was ineffective in failing to investigate alibi witness who would have said they spent “every weekend together” with Defendant; even though this was not a model of clarity in alibi, it would have made a difference if believed by jurors.

State v. Greene, 2013 WL 6839119 (Ind. App. 2013):
Holding:  Trial and appellate counsel were ineffective in failing to research and cite two cases which would have negated Defendant’s assault conviction as a matter of law; counsel was obligated to research and bring matter of law to court’s attention.

Interrogation – Miranda – Self-Incrimination – Suppress Statements

State v. Avent, 2014 WL 1303418  (Mo. App. W.D. April 1, 2014):
Even though Officer testified that Defendant-Driver had glassy eyes, admitted to consuming beers, smelled of alcohol, failed a PBT test, and failed some sobriety tests, where there was also contrary evidence and trial court granted Defendant’s motion to suppress statements and evidence by finding there was no probable cause to arrest Defendant, the appellate court’s deferential standard of review requires that all credibility determinations and inferences be viewed in the light most favorable to the trial court’s ruling, and therefore, granting of motion to suppress is affirmed.
Facts:  Defendant-Driver was stopped for speeding.  Officer smelled alcohol, and had Defendant perform various field sobriety tests.  Defendant passed the walk-and-turn test and one-leg-stand test, but failed the HGN test and PBT.  Officer arrested Defendant, and read her Miranda warnings.  Her BAC was ultimately tested and was greater than .08.  Defendant filed a motion to suppress her statements and test results, on grounds that Officer had no probable cause to arrest her for DWI.   The trial court granted the motion.  The State appealed.
Holding:  On appeal, the State cites evidence in the record that supports a finding of probable cause to arrest.  However, this is contrary to the appellate standard of review, which allows the trial court to make credibility determinations and which views evidence and inferences in the light most favorable to the trial court’s ruling.  Where the trial court makes no findings of fact, the trial court is presumed to have found all facts in accord with its ruling.  The trial court will be deemed to have implicitly found contrary testimony not credible.  Here, Defendant contested the State’s claim that she was intoxicated by cross-examining the Officer about favorable facts to her side of the case.  The court was not required to find the Officer credible.  Properly viewed in accord with the standard of review,  although some facts showed intoxication, Officer observed several tests that did not indicate intoxication, Officer did not observe Defendant not have control of her vehicle (although she was speeding), Defendant complied with requests for identification and license, Defendant was not incoherent or confused or uncooperative, and her eyes weren’t impaired.  The trial court weighed this evidence and determined there was no probable cause to believe Defendant was intoxicated.  Judgment affirmed.  

U.S. v. Bailey, 2014 WL 657932 (2d Cir. 2014):
Holding:  Even though Officer told Defendant he was not being arrested but only being detained while a search warrant was executed, where Defendant was handcuffed and made incriminating statements without being given Miranda warnings,  the statements must be suppressed under the Fourth Amendment because the initial handcuffing of Defendant violated the reasonable bounds of a Terry stop.

Al-Yousif v. Trani, 2014 WL 252512 (D. Colo. 2014):
Holding:  State court unreasonably applied federal law in finding that Defendant’s Miranda waiver was voluntary where Defendant was foreign national who had limited understanding of English and his perception of rights was colored by his knowledge of the criminal justice system in Saudi Arabia.
U.S. v. Ramirez, 2014 WL 105320 (S.D. Fla. 2014):
Holding:  Officer’s statement to foreign Defendant that “it would be worse” for him if he did not speak to Officer’s rendered his statement involuntary; Officer directly contradicted Miranda warning, and Defendant’s status as foreign national likely contributed to his lack of understanding that his statements would be used against him.

State v. Mangual, 94 Crim. L. Rep. 673, 2014 WL 726724 (Conn. 3/4/14):
Holding:   Where police ordered Defendant to sit on her living room sofa while seven gun-toting officers executed a search warrant of her home, Defendant was in custody for Miranda purposes because a reasonable person would have believed they were in custody.  

State v. I.T., 94 Crim. L. Rep. 747 (Ind. 3/12/14):
Holding:  Indiana Juvenile statute which bars statements made to a mental health evaluator “in the evaluator’s official capacity” from being used “as evidence against the child” on whether they committed a delinquent act provides both use immunity and derivative use immunity for Juvenile’s statements.

People v. Thomas, 94 Crim. L. Rep. 614 (N.Y. 2/20/14):
Holding:  Where Police told Defendant (1) that if he did not confess to injuring his baby, doctors would not be able to treat the baby and the baby would die, and (2) if he did not confess, police would arrest his wife and take her away from the dying baby’s bedside, these were “highly coercive deceptions” which rendered Defendant’s confession involuntary.

Rubalcado v. State, 94 Crim. L. Rep. 763 (Tex. App. 3/19/14):
Holding:  Defendant’s invocation of counsel at a bail proceeding is enforceable against investigators from another county, even though they may not have actually been aware of the invocation; one set of state actors (the police) cannot claim ignorance of Defendant’s unequivocal request for counsel from another state actor (the court); the 6th Amendment requires imputation of knowledge from one State actor to another because it protects a person’s encounter with the State.  


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

Moore v. State, 2014 WL 1597633 (Mo. App. E.D. April 22, 2014):
Movant was entitled to evidentiary hearing on claim that counsel was ineffective for withdrawing motion for automatic change of judge and not moving for change of judge for cause, where judge had previously prosecuted Movant.
Facts:  Movant, who was convicted of various offenses at trial and sentenced to the maximum possible sentence by Judge, filed 29.15 motion alleging his counsel was ineffective in failing to move for change of judge.  Judge had previously prosecuted Movant when Judge was a prosecutor.  Counsel had filed a motion for automatic change of judge, but then withdrew it.  Counsel failed to file a motion for change of judge for cause.  The motion court (who was also the trial court Judge) denied relief without a hearing.
Holding:  Here, there was a motion for automatic change of judge under Rule 32.07 filed, but then it was withdrawn by counsel.  The motion court found that this withdrawal was done in Movant’s “presence” and “with his consent” in open court, but the record does not indicate that Movant was even aware that the motion was withdrawn much less that it was done with his “consent.”  The motion court further found that Movant failed to allege prejudice sufficient to trigger postconviction relief, and that just because a trial judge received knowledge of facts through prior court hearings does not justify disqualification for cause.  However, Movant’s motion alleges that counsel lacked a strategic purpose for not pursuing a change of judge, and that Movant wanted a change of judge.  Movant argues that Judge was biased against him, because she prosecuted him in another case before she became a judge.  And Movant contends that a reasonable person would doubt Judge’s impartiality where she had prosecuted him previously, and sentenced him to the maximum possible sentence here.  All of this sufficiently alleged facts not refuted by the record which warrant an evidentiary hearing before a different judge. 

State v. Lee, 94 Crim. L. Rep. 586 (Idaho 2/10/14):
Holding:  Where appellate court had previously ordered case remanded to enter a judgment of acquittal for Defendant, trial court should not have then entered a judgment acquitting Defendant but declaring him a “serious pedophile” who should be “closely watched;” while there were not specific rules prohibiting the judge from entering such an order, appellate courts have struck unnecessary verbiage from civil orders, and does so here.

Duffey v. State, 2014 WL 685560 (Tex. App. 2014):
Holding:  Where trial judge had ex parte contacts with victim’s family before sentencing and prayed with them for “justice” in the case, this created an appearance of partiality that required judge to recuse.


Jury Instructions


State v. Jackson, 2014 WL 2861550  (Mo. banc June 24, 2014):
Even though the trial court believed that there was no reasonable basis in the evidence to acquit of first degree robbery and convict of second degree robbery because there was overwhelming evidence that Defendant used a gun in the offense, the trial court erred in failing to give a requested lesser-included offense instruction on second degree robbery because a jury can always disbelieve all or any part of the evidence; a trial court cannot refuse a defendant’s request for a “nested” lesser-included offense instruction (i.e., those comprised of a subset of elements of the charged offense) based solely on its view of what evidence a reasonable juror must believe.
Facts:  Defendant was charged with first degree robbery.  At trial, Victim testified that Defendant held a revolver at her back.  Also, a police detective testified that he reviewed video of the robbery and saw Defendant holding a pistol to the Victim’s back.  As relevant here, the distinction between first and second degree robbery was whether Defendant displayed a deadly weapon.  Defense counsel requested a lesser-included offense instruction on second degree robbery on grounds that the jury could disbelieve Victim and police officer, and believe they were mistaken in seeing a gun.  The trial court refused the instruction on grounds that “if I were to submit it, then I’d have to submit it every time there’s a robbery first brought, and I don’t think that’s the law.”  Defendant was found guilty of first degree robbery.  He appealed.
Holding:    The outcome of this appeal depends on whether there was a basis in the evidence for acquitting Defendant of the charged offense.  Here there was, because a jury can always disbelieve all or any part of the evidence, just as it always may refuse to draw inferences from that evidence.  No matter how strong or even absolutely certain the evidence and inferences in support of the differential element in the greater instruction may seem to judges and lawyers, no evidence ever proves an element of the offense until all 12 jurors believe it, and no inference is ever drawn until all 12 jurors draw it.  Accordingly, in a criminal case, the trial court cannot refuse a defendant’s request for a “nested” lesser offense instruction based solely on its view of what evidence a reasonable juror must believe or what inferences a reasonable juror must draw.  When dealing with “nested” lesser included offenses (i.e., those comprised of a subset of the elements of the charged offenses), it is impossible to commit the greater without necessarily committing the lesser.  Today’s opinion is consistent with Section 566.046.  Even though the effect of this opinion will be that lesser-included offense instructions will be given virtually every time they are requested (and even though trial courts likely will give them even when not requested to avoid postconviction claims), Sec. 566.046 must be applied in the context of the constitutional presumption of innocence and right to trial by jury.  To the extent that State v. Olson, 636 S.W.2d 318 (Mo. banc 1982) is contrary to this opinion, it is overruled.  New trial ordered.

State v. Pierce, 2014 WL 2866292 (Mo. banc June 24, 2014):
(1)  Even though the uncontradicted evidence showed that Defendant had more than two grams of cocaine base, the trial court erred in second degree trafficking case in failing to give “nested” lesser-included offense instruction on possession of cocaine because a jury may always believe or disbelieve the State’s evidence, and the only thing a defendant must do to put the elements of a crime “in dispute” is plead not guilty; and (2) Even though Court’s term had ended before Defendant was retried, Defendant waived his claim that this violated Article I, Sec. 19 of the Missouri Constitution because he failed to object to the “untimely” trial before the Court’s term ended at a time when the Court still had power to correct it.
Facts:  (1)  Defendant was charged with second degree trafficking.  The jury instruction for second degree trafficking required the jury to find that Defendant possessed more than 2 grams of cocaine base.  Defendant requested a lesser-included offense instruction for possession of drugs, Sec. 195.202.1.  The trial court refused this instruction on grounds that all the evidence showed the cocaine base weighed more than 2 grams.  Defendant was convicted of second degree trafficking.  He appealed.  (2)  Defendant’s original trial ended in a hung jury.  Subsequently, the trial was continued several times without objection from the defense.  It was ultimately tried during a much later “term” of the trial court.  
Holding:  (1)  For the reasons set forth in State v. Jackson, No. SC93108 (Mo. banc June 24, 2014), Defendant was entitled to the lesser-included offense instruction.  Guilt is determined by a jury, not the court.  Even though the State contends that the issue of the weight of the drugs was not “in dispute,” the jury is the sole arbiter of facts and is entitled to believe or disbelieve the State’s evidence.  Under the trafficking instruction, the jury was told that the State had to prove that the substance weighed more than 2 grams.  Because a jury may always believe or disbelieve the evidence, the State’s burden is met only when a jury returns a guilty verdict.  The only thing a defendant has to do to hold the State to this burden of proof, or to put the elements of a crime “in dispute,” is plead not guilty.  Once the defendant pleads not guilty, there will always be a basis in the evidence to acquit the defendant at trial because the jury is the final arbiter of what the evidence does or does not prove.  New trial ordered.   (2)  Article I, Sec. 19, Mo. Const., provides that if a jury fails to render a verdict, the court may commit the prisoner to trial during the same or next term of court.  Here, the trial court failed to retry Defendant during the “same or next term of court.”  However, this does not mean that the trial court lacked authority to try Defendant.  Here, Defendant waived this issue because he did not object to the “untimely” trial until the date of the new trial.  This waived the issue because the trial court must be given an opportunity to correct the error while correction is still possible.  Thus, Defendant was required to object before the Court’s term expired when there was still time to try him.  


State v. Meeks, 427 S.W.3d 876 (Mo. App. E.D. 2014):
(1) “Resisting arrest” instruction which instructed jury that Defendant could be convicted if he resisted his own arrest by “physical interference” was plainly erroneous because Sec. 575.150.1(1) does not include resisting one’s own arrest by “physical interference,” and thus, the State was relieved of its burden of proof; and (2) trial court plainly erred in sentencing Defendant to an extended term of imprisonment as a “persistent offender,” where State only alleged and proved that Defendant was a “prior offender” with one prior felony conviction.
Facts:  Defendant was charged with resisting his own arrest.  When police sought to arrest him, he used “passive” resistance by locking up his body.  The jury instruction stated that the jury should convict if “the defendant resisted by using physical force or physical interference.”  
Holding:  (1) The jury instruction deviated from the charging statute, Sec. 575.150.1.  That statute creates two distinct crimes – resisting one’s own arrest and interfering with another’s arrest.  Sec. 575.150.1(1) provides that resisting one’s own arrest is accomplished by “using or threatening the use of violence or physical force or by fleeing.”  Sec. 575.150.1(2) provides that resisting arrest of another can be accomplished by “physical force or physical interference.”  By omitting “physical interference” from 575.150.1(1), the legislature intended to exclude that as an element of resisting one’s own arrest.  Thus, the jury instruction allowed the jury to convict based on an element that was not in the statute, thereby misdirecting the jury as to the applicable law and excusing the State from its burden of proof.  New trial ordered on resisting arrest.  (2)  The court found that Defendant was a “persistent offender” under Sec. 558.016.3, and sentenced him to an extended term.  However, this was plainly erroneous since there was only evidence of one prior conviction, making Defendant only a prior offender under Sec. 558.016.2.  

State v. Halford, 2014 WL 2583681 (Mo. App. S.D. June 10, 2014):
Even though Defendant grabbed Victim by throat and left a red mark, where Victim testified that Defendant’s actions were a “stop kind of thing,” she could breathe, and she was more “mad than scared,” trial court erred in trial for second-degree domestic assault in failing to give lesser-included offense instruction on third-degree domestic assault, because the evidence supported a finding that Defendant did not intend to cause physical injury (necessary for second-degree domestic assault), but only intended to cause physical contact which the victim would find offensive (which constitutes third-degree domestic assault).
Facts:  Defendant and Victim lived together.  On the day of the offense, Defendant and Victim were arguing.  Defendant grabbed Victim’s throat until she was red in the face.  Victim testified, however, that she could still breathe.  Victim testified that the throat grabbing was a “stop kind of thing,” and she was more “mad than scared.”  Defendant was charged with second-degree domestic assault.  At trial, he requested a lesser-included offense instruction for third-degree domestic assault, which the trial court overruled.
Holding:  Second-degree domestic assault, Sec. 565.073, requires proof that Defendant attempted to cause or knowingly caused physical injury to Victim.  Third-degree domestic assault, Sec. 565.074, requires proof only that Defendant intended to cause physical contact which the Victim would find offensive.  A court is obligated to give a lesser-included offense instruction if there is a basis for acquitting of the greater offense and convicting of the lesser.  The evidence is viewed in the light most favorable to the Defendant.  Here, Victim’s testimony supported an inference that Defendant did not attempt to cause physical injury, but merely attempted to cause physical contact.  Victim testified that Defendant was not trying to hurt her physically, but emotionally.  Emotional pain and anger are associated with being offended.  This would support a finding that Defendant attempted to cause offensive physical contact.  The lesser-included offense instruction should have been given.  Conviction reversed and new trial ordered.

Hamm v. State, 94 Crim. L. Rep. 749 (Ga. 3/17/14):
Holding:  Defendants are entitled to jury instruction that accomplice testimony must be corroborated and is not enough by itself to support a guilty verdict.

Harrell v. State, 2014 WL 172125 (Miss. 2014):
Holding:  Capital jury instruction for capital murder based on underlying felony of robbery was erroneous where it failed to instruct jury on what constituted the crime of robbery.







Jury Issues – Batson – Striking of Jurors – Juror Misconduct

State v. Kalter, 2014 WL 1873808 (Mo. App. S.D. 5/9/14):
Even though Jurors said they could be fair and impartial and were instructed about Defendant’s right not to testify, where they said during voir dire that they would have to hear from Defendant, trial court abused its discretion in not striking Jurors for cause.
Facts:  During voir dire, the State asked jurors generally if they could be fair and impartial, and all jurors agreed.  Under subsequent questioning by the defense, two Jurors indicated that they would have to hear from Defendant.  The defense moved to strike Jurors for cause, but the trial court overruled the motion.  Jurors served on the jury.  Defendant did not testify.
Holding:  When the defense asked Jurors if they would have to hear from Defendant, the reasonable interpretation of their positive response was not that Defendant would have to testify for them to know his side of the story but that Jurors would have to hear from him in order to acquit him.  Even though Jurors said they could be fair and impartial, this was before they were asked about whether they would have to hear from Defendant.  And even though Jurors were instructed about Defendant’s right not to testify, this is not the equivalent of unequivocal assurances of impartiality.  The last responses from Jurors were that they would need to hear from Defendant.  They were not subsequently rehabilitated.  These Jurors served on the jury.  Defendant did not testify at trial, so he was prejudiced.  New trial ordered.    

In re Grand Jury Proceedings, 94 Crim. L. Rep. 668, 2014 WL 702193 (1st Cir. 2/20/14):
Holding:  Prosecutors who empanel a new grand jury cannot enforce by civil contempt a subpoena duces tecum issued by an earlier, now-defunct grand jury.

Sifuentes v. Brazelton, 2013 WL 6253008 (N.D. Cal. 2013):
Holding:  State court unreasonably applied Batson in finding no Batson violation where record did not reflect a clear refusal on juror’s part to impose death penalty or that juror (who was a Minister) was not in a position to judge anyone, and regarding another juror, her statements indicated that her religious beliefs caused her to view death penalty more favorably.

State v. Giles, 94 Crim. L. Rep. 538 (S.C. 1/15/14):
Holding:  Defendant’s claim that he struck 10 white jurors because they were “not right for the jury” was too nonspecific to rebut presumption of discrimination under Batson.

 





Juvenile

State v. Olivas, 2014 WL 2190897 (Mo. App. W.D. May 27, 2014):
Holding:  (1)  Where 16-year-old Juvenile-Defendant was convicted of first degree murder as an adult and given a mandatory sentence of life in prison without parole, Juvenile’s sentence violates Miller v. Alabama, 132 S.Ct. 2455 (2012), because there was no consideration of individualized circumstances in his case, and he must be re-sentenced pursuant to the procedures set forth in State v. Hart, 404 S.W.3d 232 (Mo. banc 2013); and (2) even though Juvenile-Defendant waived jury sentencing, such waiver will not be enforced on remand because Juvenile’s waiver was made prior to Miller, and he is entitled to be able to choose jury sentencing under Hart.

People v. Davis, 94 Crim. L. Rep. 769 (Ill. 3/20/14):
Holding:  Miller’s ban on mandatory life without parole for juveniles is retroactive.

State v. I.T., 94 Crim. L. Rep. 747 (Ind. 3/12/14):
Holding:  Indiana Juvenile statute which bars statements made to a mental health evaluator “in the evaluator’s official capacity” from being used “as evidence against the child” on whether they committed a delinquent act provides both use immunity and derivative use immunity for Juvenile’s statements.

State v. Mantich, 94 Crim. L. Rep. 549 (Neb. 2/7/14):
Holding:  Miller’s ban on automatic JLWOP sentences is retroactive.

State ex rel. K.O., 94 Crim. L. Rep. 709 (N.J. 2/24/14):
Holding:  Where juvenile recidivist statute called for higher sentence when a juvenile has been adjudged delinquent on two separate occasions, this required two separate prior adjudications, and does not count the current offense; the rule of lenity should apply in interpreting the statute given the rehabilitative goal of the juvenile system.  

In re D.J.B., 94 Crim. L Rep. 539, 2014 WL 260560 (N.J. 1/16/14):
Holding:   New Jersey statute which allowed expungement of an “adult” conviction if Defendant has not been convicted of a prior or subsequent crime allowed for expungement, even though another statute provided that for purposes of expungement, any act which resulted in a juvenile being adjudged a delinquent shall be classified as if committed by an adult, and Defendant had a prior delinquency adjudication; the “adult” expungment statute was not affected by the juvenile statute, which applied only to expungement of juvenile convictions.  

In re Heard, 166 Cal. Rptr. 3d 824 (Cal. App. 2014):
Holding:  Even though a statute provided for a mandatory youth parole hearing in the future, this did not cure Miller error in effective juvenile LWOP sentence of 80 years to life because the youth parole statute cannot allow the sentencing court to disregard the constitutional duty to consider juveniles and adults separately when sentencing juvenile-Defendant.

Ex parte Maxwell, 94 Crim. L. Rep. 745 (Tex. App. 3/12/14):
Holding:  Miller v. Alabama’s ban on mandatory life without parole for juveniles is retroactive.

Mental Disease or Defect – Competency – Chapter 552

State v. I.T., 94 Crim. L. Rep. 747 (Ind. 3/12/14):
Holding:  Indiana Juvenile statute which bars statements made to a mental health evaluator “in the evaluator’s official capacity” from being used “as evidence against the child” on whether they committed a delinquent act provides both use immunity and derivative use immunity for Juvenile’s statements.

People v. Gonzalez, 94 Crim. L Rep. 585 (N.Y. 2/13/14):
Holding:  Defendant is not required to give pretrial notice of a mental defense where he relies solely on the State’s evidence to request a jury instruction on the matter and does not present any evidence for the defense; the notice requirement is designed to prevent prosecutors from being surprised, and they cannot be surprised by their own evidence; also, it would be “impractical” to require such notice, before the prosecution has presented the evidence on which the defense is based.

Probable Cause To Arrest

State v. Avent, 2014 WL 1303418 (Mo. App. W.D. April 1, 2014):
Even though Officer testified that Defendant-Driver had glassy eyes, admitted to consuming beers, smelled of alcohol, failed a PBT test, and failed some sobriety tests, where there was also contrary evidence and trial court granted Defendant’s motion to suppress statements and evidence by finding there was no probable cause to arrest Defendant, the appellate court’s deferential standard of review requires that all credibility determinations and inferences be viewed in the light most favorable to the trial court’s ruling, and therefore, granting of motion to suppress is affirmed.
Facts:  Defendant-Driver was stopped for speeding.  Officer smelled alcohol, and had Defendant perform various field sobriety tests.  Defendant passed the walk-and-turn test and one-leg-stand test, but failed the HGN test and PBT.  Officer arrested Defendant, and read her Miranda warnings.  Her BAC was ultimately tested and was greater than .08.  Defendant filed a motion to suppress her statements and test results, on grounds that Officer had no probable cause to arrest her for DWI.   The trial court granted the motion.  The State appealed.
Holding:  On appeal, the State cites evidence in the record that supports a finding of probable cause to arrest.  However, this is contrary to the appellate standard of review, which allows the trial court to make credibility determinations and which views evidence and inferences in the light most favorable to the trial court’s ruling.  Where the trial court makes no findings of fact, the trial court is presumed to have found all facts in accord with its ruling.  The trial court will be deemed to have implicitly found contrary testimony not credible.  Here, Defendant contested the State’s claim that she was intoxicated by cross-examining the Officer about favorable facts to her side of the case.  The court was not required to find the Officer credible.  Properly viewed in accord with the standard of review,  although some facts showed intoxication, Officer observed several tests that did not indicate intoxication, Officer did not observe Defendant not have control of her vehicle (although she was speeding), Defendant complied with requests for identification and license, Defendant was not incoherent or confused or uncooperative, and her eyes weren’t impaired.  The trial court weighed this evidence and determined there was no probable cause to believe Defendant was intoxicated.  Judgment affirmed.  

U.S. v. Allah, 2014 WL 108204 (D. Mass. 2014):
Holding:  Even though (1) Officer saw Defendant in an area known for drug dealing have a brief encounter from a rental car with a person who appeared to walk away with something in his hand, (2) Officer knew Defendant was previously arrested for drug dealing, but (3) when Officer stopped Defendant, Officer found no evidence of drugs, Officer lacked probable cause to arrest Defendant for drug distribution.

Hughes v. State, 2014 WL 660195 (Fla. App. 2014):
Holding:  Where the only information to arrest Defendant for drugs was a tip about a “black male” from a juvenile who had not previously provided information, and a phone number purportedly for a drug transaction that led to Defendant, there was not probable cause to arrest Defendant.

State v. Martin, 2014 WL 24440 (Or. Ct. App. 2014):
Holding:  Even though Defendant (1) was alone at night in an area known for prostitution, wore a short skirt, adjusted her boot a couple of times after encountering the same car parked near her a couple of times, and (2) started walking toward the car but then turned away when she saw Officer’s unmarked police car, Officer did not have probable cause to arrest Defendant for prostitution because her actions were consistent with safety precautions that any woman might take at night.


Prosecutorial Misconduct & Police Misconduct

U.S. v. Abair, 94 Crim. L. Rep. 771 (7th Cir. 3/19/14):
Holding:  Gov’t impeachment was improper where Gov’t accused Defendant of previously filing false tax and financial aid forms, when Gov’t lacked a good-faith basis to believe Defendant lied on those forms.

Com. v. Scott, 2014 WL 815335 (Mass. 2014):
Holding:  Where Gov’t forensic lab engaged in misconduct regarding representations on a drug certificate, the misconduct is attributable to the State and there is a conclusive presumption that misconduct occurred in this case; case must be remanded to determine if there is a reasonable probability Defendant would not have pleaded guilty if he had known of the misconduct. 


State v. Fuentes, 94 Crim. L. Rep. 560 (Wash. 2/6/14):
Holding:  Where police (jailers) listened to taped phone conversations between Defendant and his lawyer, there is a presumption of prejudice, and the conviction must be vacated unless the State can prove beyond a reasonable doubt that the eavesdropping did not cause any prejudice.
 
Ex Parte Coty, 2014 WL 128002 (Tex. App. 2014):
Holding:  Remedy in habeas proceeding for misconduct by crime lab technician at trial was to shift the burden of falsity to the State, but the burden of persuasion with respect to materiality remained with Petitioner.


Public Trial

State v. Rainey, 2014 WL 700164 (Wash. App. 2014):
Holding:  Even though attorney told court that Witness would assert 5th Amendment right against self-incrimination if called to testify, Defendant’s right to a public trial was violated where court did not require Witness to be sworn and assert her 5th Amendment right in open court.

Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

McArthur v. State, 428 S.W.3d 774 (Mo. App. E.D. 2014)
Holding:  Even though there is no “plain error review” under Rule 29.15, where Movant appealed a denial of Rule 29.15 relief and claimed on appeal for the first time that the oral pronouncement of sentence differed from the written sentence and judgment, this is a “clerical error” that can be corrected nunc pro tunc under Rule 29.12(c); it does not require “plain error” review under Rule 29.15.

Warren v. State, 429 S.W.3d 480 (Mo. App. E.D. 2014):
Holding:  Even though Rule 24.035 does not allow for “plain error review,” where the written sentence and judgment mistakenly designated Movant to be a prior and persistent offender when the State had not proven this, this is a “clerical error” that the appellate court can correct under Rule 84.14; it does not require “plain error” review.

*  White v. Woodall, 95 Crim. L. Rep. 131, ___ U.S. ___, 134 S.Ct. 1697 (U.S. 4/23/14):
Holding:  State court did not unreasonably apply existing U.S. Supreme Court precedent in holding that 5th Amendment does not require a judge in a capital penalty phase to give a no-adverse-inference instruction on a defendant’s failure to testify in penalty phase. Sec. 2254(d)(1) provides a remedy only where a state court unreasonably “applies” U.S. Supreme Court precedent; “it does not require state courts to extend that precedent or license federal courts to treat the failure to do so as error.”  Court expresses no opinion on whether a no-adverse-inference instruction would be required in a case not reviewed under the high standard for habeas relief under AEDPA.


Kovacs v. U.S., 94 Crim. L. Rep. 704 (2d Cir. 3/3/14):
Holding:  Padilla error will entitle Defendant to writ of error coram nobis where Defendant can show that he either would have litigated a meritorious defense, or would have negotiated a better deal with no adverse immigration consequences, or would have gone to trial but for counsel’s mistaken advice regarding immigration.

U.S. v. Urias-Marrafo, 94 Crim. L. Rep. 705, 2014 WL 805455 (5th Cir. 2/28/14):
Holding:  (1)  Court must consider Padilla claim even if presented in motion to withdraw guilty plea, rather than in post-conviction collateral attack action, because a court should address Padilla claims sooner rather than later; and (2) even though guilty plea judge gave some warnings about immigration consequences, this did not cure counsel’s ineffectiveness in failing to warn of such consequences, because it is counsel’s duty, not the court’s, to give such warnings.

Sutton v. Carpenter, 94 Crim. L. Rep. 770 (6th Cir. 3/19/14):
Holding:  6th Circuit applies procedural default exception of Martinez v. Ryan to petitioners from Tennesee, because state’s procedures make it “highly unlikely” an ineffective counsel claim can be raised on direct appeal.

Clabourne v. Ryan, 94 Crim. L. Rep. 706 (9th Cir. 3/5/14):
Holding:   Under Martinez v. Ryan, Petitioner must show “cause” for default, i.e., his post-conviction counsel was ineffective under Strickland, and that there was a reasonable probability the result of the postconviction proceeding would have been different, and must show Coleman “prejudice,” i.e., that the trial-level ineffectiveness claim was “substantial” or had “some merit;” here, Petitioner claimed his capital re-sentencing counsel was ineffective in failing to object to a confession which had been admissible at the time of the original trial, but which became inadmissible as a result of new case law before the re-sentencing; the 9th Circuit remands to the district court to make Martinez findings in the first instance.

Vosigien v. Persson, 94 Crim. L. Rep. 580 (9th Cir. 2/13/14):
Holding:  Even though Defendant pleaded guilty to offense, he can use “actual innocence” gateway to later present an otherwise-untimely habeas petition on the offense for which he was innocent, without making a showing that he was also innocent of other the offenses to which he also pleaded guilty; here, Defendant was legally innocent of some counts due to change in interpretation of statute under which he was convicted.

Blake v. Baker, 94 Crim. L. Rep. 748 (9th Cir. 3/14/14):
Holding:  Petitioner who shows that postconviction counsel was ineffective under Martinez v. Ryan can also obtain a stay to exhaust a claim in State court.




Aamer v. Obama, 94 Crim. L. Rep. 579 (D.C. Cir. 2/11/14):
Holding:  Prisoner can use habeas corpus to challenge extreme, illegal conditions of confinement.

Smith v. Banks, 2014 WL 338842 (Miss. 2014):
Holding:  Habeas corpus was available to challenge denial of pretrial bail.

People v. Hamilton, 2014 WL 128496 (N.Y. App. 2014):
Holding:  A freestanding claim of actual innocence can be brought under portion of statute for motions to vacate providing for vacation of a conviction based on violation of petitioner’s constitutional rights.

Ex Parte Coty, 2014 WL 128002 (Tex. App. 2014):
Holding:  Remedy in habeas proceeding for misconduct by crime lab technician at trial was to shift the burden of falsity to the State, but the burden of persuasion with respect to materiality remained with Petitioner.

Ex parte Zantos-Cuebas, 2014 WL 715057 (Tex. App. 2014):
Holding:  Where habeas petitioner who spoke only Spanish alleged he did not understand the written advisements as to immigration consequences of his plea, this stated a claim that was not frivolous on its face.


Sanctions

In re Grand Jury Proceedings, 94 Crim. L. Rep. 668, 2014 WL 702193 (1st Cir. 2/20/14):
Holding:  Prosecutors who empanel a new grand jury cannot enforce by civil contempt a subpoena duces tecum issued by an earlier, now-defunct grand jury.

In re Grand Jury Proceedings, 2014 WL 297538 (S.D. N.Y. 2014):
Holding:  Even though civil Contemnor who was jailed for refusing to testify at grand jury was continuing to refuse to testify, where he had publicly staked out a position of noncooperation, had public supporters and was willing to risk deteriorating health to refuse to testify, it was clear that Contemnor would never testify and, thus, had to be released because the jailing for contempt was not inducing him to testify.









Search and Seizure – Suppression Of Physical Evidence

State v. Stone, 430 S.W.3d 288 (Mo. App. S.D. 2014):
Even though trial court suppressed evidence and State filed an interlocutory appeal, where none of the arguments presented by the State on appeal were presented to the trial court, State failed to preserve anything for appeal.
Facts:  The trial court granted Defendant’s motion to suppress evidence.  The State filed an interlocutory appeal raising various legal arguments as to why the trial court erred.  However, none of these arguments were presented to the trial court.
Holding:  The State has failed to preserve anything for appeal by not presenting its arguments to the trial court. Motions to suppress typically involve complicated legal issues.  Requiring arguments and claims to be presented to the trial court first in order to preserve them for appellate review allows the trial court to rule intelligently on, and fix, any errors itself.  Here, the State did not give the trial court that opportunity.  The trial court would have been free to reconsider its ruling on the motion to suppress, and to consider the State’s arguments, if the State had availed itself of that opportunity, but the State didn’t do so.  Interlocutory order suppressing evidence affirmed.

State v. Avent, 2014 WL 130418 (Mo. App. W.D. April 1, 2014):
Even though Officer testified that Defendant-Driver had glassy eyes, admitted to consuming beers, smelled of alcohol, failed a PBT test, and failed some sobriety tests, where there was also contrary evidence and trial court granted Defendant’s motion to suppress statements and evidence by finding there was no probable cause to arrest Defendant, the appellate court’s deferential standard of review requires that all credibility determinations and inferences be viewed in the light most favorable to the trial court’s ruling, and therefore, granting of motion to suppress is affirmed.
Facts:  Defendant-Driver was stopped for speeding.  Officer smelled alcohol, and had Defendant perform various field sobriety tests.  Defendant passed the walk-and-turn test and one-leg-stand test, but failed the HGN test and PBT.  Officer arrested Defendant, and read her Miranda warnings.  Her BAC was ultimately tested and was greater than .08.  Defendant filed a motion to suppress her statements and test results, on grounds that Officer had no probable cause to arrest her for DWI.   The trial court granted the motion.  The State appealed.
Holding:  On appeal, the State cites evidence in the record that supports a finding of probable cause to arrest.  However, this is contrary to the appellate standard of review, which allows the trial court to make credibility determinations and which views evidence and inferences in the light most favorable to the trial court’s ruling.  Where the trial court makes no findings of fact, the trial court is presumed to have found all facts in accord with its ruling.  The trial court will be deemed to have implicitly found contrary testimony not credible.  Here, Defendant contested the State’s claim that she was intoxicated by cross-examining the Officer about favorable facts to her side of the case.  The court was not required to find the Officer credible.  Properly viewed in accord with the standard of review,  although some facts showed intoxication, Officer observed several tests that did not indicate intoxication, Officer did not observe Defendant not have control of her vehicle (although she was speeding), Defendant complied with requests for identification and license, Defendant was not incoherent or confused or uncooperative, and her eyes weren’t impaired.  The trial court weighed this evidence and determined there was no probable cause to believe Defendant was intoxicated.  Judgment affirmed.  

*  Navarette v. California, 95 Crim. L. Rep. 89, ___ U.S. ___, 134 S.Ct. 1683 (U.S. 4/22/14):
Holding:  Even though 911 caller to police was anonymous, where caller reported nearly being run off the road by a specific vehicle, this provided reasonable suspicion for police to stop the vehicle for drunken driving; the single anonymous tip contained reasonable indicia of reliability because it described a specific vehicle and 911 technology safeguards against making false reports with impunity.

*  Riley v. California, ___ U.S. ___, 2014 WL 2864483 (U.S. June 25, 2014):
Holding:  4th Amendment generally requires that police obtain a search warrant before searching a cell phone, even where the phone is seized incident to an arrest.  Here, one defendant’s phone was searched without a warrant after he was stopped for a traffic offense; the information on the phone was used to convict him of a prior shooting.  The other defendant was arrested after police observed him selling drugs, seized him and searched his phone without a warrant; the information on his phone was used to find his house and obtain a search warrant for the house, at which drugs were found.

U.S. v. Bailey, 2014 WL 657932 (2d Cir. 2014):
Holding:  Even though Officer told Defendant he was not being arrested but only being detained while a search warrant was executed, where Defendant was handcuffed and made incriminating statements without being given Miranda warnings,  the statements must be suppressed under the Fourth Amendment because the initial handcuffing of Defendant violated the reasonable bounds of a Terry stop.

Huff v. Reichert, 94 Crim. L. Rep. 747 (7th Cir. 3/10/14):
Holding:  Defendant-driver was not “free to leave” when he told Officer he would like to go and Officer said (1) he could leave but would have to leave his car behind, and (2) that he’d be arrested because it is illegal to walk on a highway or abandon a car on a highway; this turned the traffic stop into an arrest because no reasonable person would feel free to leave.

White v. Stanley, 94 Crim. L. Rep. 747 (7th Cir. 3/11/14):
Holding:  Even though Officer smelled burning marijuana coming from a residence, this did not create “exigent” circumstances to make a warrantless entry under 4th Amendment.

U.S. v. Wicks, 94 Crim. L. Rep. 603 (C.A.A.F. 2/20/14):
Holding:  Search of text messages on cell phone requires a warrant, even though a third-party had taken Defendant’s phone and searched the phone herself before turning it over to investigators.




People v. Cummings, 94 Crim. L. Rep. 762 (Ill. 3/20/14):
Holding:  Where Officer stopped car because it was registered to a woman with an outstanding arrest warrant, but a man was driving the car, Officer violated 4th Amendment by detaining male driver and asking for his license and proof of insurance; the reason for the stop ended once Officer knew woman was not driving car.

Com. v. Augustine, 94 Crim. L. Rep. 601 (Mass. 2/18/14):
Holding:  Massachusetts Constitution requires police obtain a search warrant to obtain mobile phone service’s tower data to be able to track cell phone location.

State v. Brown, 2014 WL 301355 (N.J. 2014):
Holding:   Even though confidential informant told Officer that Defendant’s house was “abandoned” and house was in a deteriorated condition, Officer’s belief that he could search house without a warrant on grounds that it was “abandoned” property was unreasonable where the house’s doors were locked with padlocks and Defendant kept house locked when he was not there.

State v. Davis, 2014 WL 130464 (N.M. App. 2014):
Holding:  Under New Mexico Constitution, an aerial search of Defendant’s greenhouse by police in a helicopter required a search warrant before conducting the surveillance.

State v. Kincade, 2013 WL 6835028 (Nev. 2013):
Holding:  Search warrant’s failure to include a probable cause statement or an attached warrant affidavit rendered the search warrant invalid.

State v. Hart, 2014 WL 116774 (N.D. 2014):
Holding:  Where police arrested Defendant on a misdemeanor warrant while Defendant was in his garage, there was no reasonable suspicion for police to do a protective sweep of the entire house, even though Defendant had previously been at another location where drugs or weapons were found; police could have simply arrested Defendant in the garage and left.

Com. v. Johnson, 94 Crim. L. Rep. 607 (Pa. 2/18/14):
Holding:  The good-faith exception to exclusionary rule does not apply to searches conducted pursuant to an invalid arrest warrant; applying the exclusionary rule to such situations promotes privacy interests because it gives the State an incentive to keep its arrest warrant database current and purge no longer valid arrest warrants; here, Defendant was arrested and searched (resulting in drugs being found) pursuant to an invalid arrest warrant; the warrant was invalid because it had previously been served on Defendant 9 days earlier, and therefore, had been fulfilled and should not have been served again.

State v. Button, 2013 WL 5495300 (Vt. 2013):
Holding:  Even though Defendant’s car was stopped on shoulder of road with its engine running, where it was not posing any danger to oncoming traffic and Defendant did not appear in distress, the community caretaking exception did not justify warrantless seizure and search of car.
State v. Hinton and State v. Roden, 94 Crim. L. Rep. 665, 2014 WL 766680 and 2014 WL 766681 (Wash. 2/27/14):
Holding:  Washington Constitution requires a warrant to search Defendants’ text messages, even those sent to another phone and obtained from the other phone; here, police had obtained a phone from an arrestee and used messages which had been received on the phone from Defendants to convict them; further, police pretended to be the arrestee and sent texts to Defendants and received texts in return; “Just as subjecting a letter to potential interception while in transit does not extinguish a sender’s privacy interest in its contents, neither does subjecting a text communication to the possibility of exposure on someone else’s phone.”  

Willoughby v. Com., 2014 WL 92253 (Ky. Ct. App. 2014):
Holding:  Record was insufficient to determine whether State’s automated vehicle information system (AVIS), which signaled to a police officer to verify Defendant’s proof of insurance, was sufficiently reliable to support reasonable suspicion for a traffic stop for lack of insurance; there was no evidence presented about the reliability of the system.

State v. Granville, 94 Crim. L. Rep. 667, 2014 WL 714730 (Tex. App. 2/26/14):
Holding:  Even though police had seized Defendant’s cell phone when he was arrested and Defendant was now in jail, police needed a warrant to search the phone; the court rejected the argument that because jailed inmates have a diminished expectation of privacy, there is no expectation of privacy in a seized cell phone that is stored at the jail, and rejected the argument that a search incident to arrest exception should apply, since this exception was designed to promote officer safety and prevent destruction of evidence, neither of which applied here.


Sentencing Issues

State v. Hardin, 429 S.W.3d 417 (Mo. banc 2014):
(1)  Where forcible rape statute stated the punishment as a “term of imprisonment of life imprisonment or a term of years not less than five,” a sentence of 50 years was not outside the statutory range under the plain language of the statute since this was “not less than five,” and (2) conviction for both “aggravated stalking” and “violation of protection order” did not violate double jeopardy because violation of protection order is not a lesser-included offense of “aggravated stalking” under the statutory elements test, which is the applicable test for determining lesser-included offenses.
Facts:  Defendant was convicted of forcible rape for abducting and raping his wife.  He was also convicted of “aggravated stalking” and five counts of “violation of a protective order” for telephoning his wife five times from jail.  He was sentenced to 50 years for the rape.  On appeal, he claimed that the 50-year sentence exceeded the permissible statutory range, and that his convictions for “aggravated stalking” and “violation of a protective order” violated double jeopardy.
Holding:  (1)  The rape statute, Sec. 566.030.2 RSMo Supp. 2009, provides that the authorized term is “life imprisonment or a term of years not less than five.”  Defendant claims the authorized term is five years to life.  Defendant bases his argument on Sec. 558.019.4 which provides that a sentence of life shall be calculated to be 30 years for parole eligibility purposes.  However, parole eligibility is not the same as the authorized term of imprisonment.  Defendant’s reading is inconsistent with the plain language of the rape statute.  The statute says “life imprisonment or a term of years not less than five.”  The “or” is disjunctive, meaning the Legislature intended either life imprisonment, or a term not less than five.  To the extent that prior decisions of the Court of Appeals have held that the maximum punishment is life imprisonment (State v. Williams, 828 S.W.2d 894 (Mo. App. 1992), State v. Anderson , 844 S.W.2d 40 (Mo. App. 1992)), they should no longer be followed.  (2)  Double jeopardy protects against multiple punishments for the same offense, but does no more than prevent the sentencing court from imposing greater punishment than the Legislature intended.  Sec. 556.041 says a defendant cannot be convicted of more than one offense if one offense is included in the other.  One offense is “included” in the other where it is established by proof of the same or less than all the elements required to establish commission of the charged offense.  The test is an elements test by comparing the elements of the relevant statutes; not a test based on how the offense is charged.  A person commits “aggravated stalking,” Sec. 565.225.3, if his course of conduct includes listed aggravated factors such as (1) making a threat, (2) violating a protective order, or (3) violating a condition of probation, parole or pretrial release.  A person commits the crime of “violation of a protective order,” Sec. 455.085.2, when they commit an act of abuse in violation of the order.  Under the elements test, violating a protective order is not “included” in the offense of “aggravated stalking.”  “Aggravated stalking” requires proof of a course of conduct composed of two or more acts and “aggravated factors,” whereas a protective order violation can be proven by a single act of abuse of the order.  “Aggravated stalking” can be proven without demonstrating an order of violation of protection.  For example, if the defendant makes a threat.  Each offense requires proof of an element the other does not.  Defendant assumes that whether the offense of “violating a protection order” is included in the offense of “aggravated stalking” depends on how “aggravated stalking” is charged, proved or submitted to the jury, and that where it is charged and submitted based on violating a protection order, this violated double jeopardy.  However, the proper test focusses only on the elements of the statutes defining each offense.  An indictment-based analysis is wrong.  To the extent that State v. Smith, 370 S.W.3d 891 (Mo. App. 2012) is contrary, it should no longer be followed.

State v. Meeks, 427 S.W.3d 876 (Mo. App. E.D.  2014):
(1) “Resisting arrest” instruction which instructed jury that Defendant could be convicted if he resisted his own arrest by “physical interference” was plainly erroneous because Sec. 575.150.1(1) does not include resisting one’s own arrest by “physical interference,” and thus, the State was relieved of its burden of proof; and (2) trial court plainly erred in sentencing Defendant to an extended term of imprisonment as a “persistent offender,” where State only alleged and proved that Defendant was a “prior offender” with one prior felony conviction.
Facts:  Defendant was charged with resisting his own arrest.  When police sought to arrest him, he used “passive” resistance by locking up his body.  The jury instruction stated that the jury should convict if “the defendant resisted by using physical force or physical interference.”  
Holding:  (1) The jury instruction deviated from the charging statute, Sec. 575.150.1.  That statute creates two distinct crimes – resisting one’s own arrest and interfering with another’s arrest.  Sec. 575.150.1(1) provides that resisting one’s own arrest is accomplished by “using or threatening the use of violence or physical force or by fleeing.”  Sec. 575.150.1(2) provides that resisting arrest of another can be accomplished by “physical force or physical interference.”  By omitting “physical interference” from 575.150.1(1), the legislature intended to exclude that as an element of resisting one’s own arrest.  Thus, the jury instruction allowed the jury to convict based on an element that was not in the statute, thereby misdirecting the jury as to the applicable law and excusing the State from its burden of proof.  New trial ordered on resisting arrest.  (2)  The court found that Defendant was a “persistent offender” under Sec. 558.016.3, and sentenced him to an extended term.  However, this was plainly erroneous since there was only evidence of one prior conviction, making Defendant only a prior offender under Sec. 558.016.2.  

McArthur v. State, 428 S.W.3d 774 (Mo. App. E.D. 2014)
Holding:  Even though there is no “plain error review” under Rule 29.15, where Movant appealed a denial of Rule 29.15 relief and claimed on appeal for the first time that the oral pronouncement of sentence differed from the written sentence and judgment, this is a “clerical error” that can be corrected nunc pro tunc under Rule 29.12(c); it does not require “plain error” review under Rule 29.15.

Warren v. State, 429 S.W.3d 480 (Mo. App. E.D. 2014):
Holding:  Even though Rule 24.035 does not allow for “plain error review,” where the written sentence and judgment mistakenly designated Movant to be a prior and persistent offender when the State had not proven this, this is a “clerical error” that the appellate court can correct under Rule 84.14; it does not require “plain error” review.

State v. Norman, 2014 WL 2109076 (Mo. App. E.D. May 20, 2014):
Holding:  Where the State did not charge Defendant as a “dangerous offender” under Sec. 558.021.1, and the State did not present any evidence that Defendant qualified as a “dangerous offender,” the trial court plainly erred in “checking the box” on the sentence and judgment form that Defendant was a “dangerous offender;” appellate court corrects judgment and sentence to strike “dangerous offender” finding.

State v. Olivas, 2014 WL 2190897 (Mo. App. W.D. May 27, 2014):
Holding:  (1)  Where 16-year-old Juvenile-Defendant was convicted of first degree murder as an adult and given a mandatory sentence of life in prison without parole, Juvenile’s sentence violates Miller v. Alabama, 132 S.Ct. 2455 (2012), because there was no consideration of individualized circumstances in his case, and he must be re-sentenced pursuant to the procedures set forth in State v. Hart, 404 S.W.3d 232 (Mo. banc 2013); and (2) even though Juvenile-Defendant waived jury sentencing, such waiver will not be enforced on remand because Juvenile’s waiver was made prior to Miller, and he is entitled to be able to choose jury sentencing under Hart.


*  Paroline v. U.S., 95 Crim. L. Rep. 129, ___ U.S. ___, 134 S.Ct. 1710  (U.S. 4/23/14):
Holding:  Restitution for child pornography victims under 18 USC 2259 for counseling costs and other losses is limited to “an amount that comports with the defendant’s relative role in the causal process that underlies the victim’s general losses.”  Statute does not authorize joint-causation and liability approach which imposed $3.4 million in restitution for all of victim’s losses on a single Defendant who possessed two images of victim from Internet.  In the absence of any practical way for defendants to seek contribution, ordering each defendant to pay victim’s full costs would raise questions under Excessive Fines Clause of the 8th Amendment.   Restitution should reflect the consequences of Defendant’s own conduct, not the conduct of thousands of geographically and temporally distant other offenders acting independently and with whom Defendant had no contact.

*  Robers v. U.S., 95 Crim. L. Rep. 198, ___ U.S. ___, 134 S.Ct. 1854 (U.S. 5/3/14):
Holding:  The restitution owed to loan fraud victims (lenders) under Mandatory Victims Restitution Act must be offset by the amount actually recouped from a sale of returned collateral following foreclosure, not by the property’s fair market value at time victim (lender) received it as collateral when the mortgage was made; thus, Defendant was responsible for restitution for the fall in value of the property between the time the property was originally mortgaged and the much lower price that was later brought at a foreclosure sale after the real estate market fell.  The “property” lost by the victim was the money lent.

U.S. v. Fish, 94 Crim. L. Rep. 708, 2014 WL 715785 (1st Cir. 2/26/14):
Holding:  State conviction for an offense that typically involves only intentional conduct but that has been applied to reckless conduct is not a “crime of violence.”

U.S. v. Pena, 94 Crim. L. Rep. 558, 2014 WL 448439 (1st Cir. 2/5/14):
Holding:  Where Defendant pleaded guilty but was unconstitutionally sentenced to a mandatory minimum sentenced based on a judge-found fact (Alleyne error), the Gov’t does not get to have a sentencing jury trial to correct the error; rather, the remedy is to re-sentence without consideration of the judge-found factor.

U.S. v. Baldwin, 94 Crim. L. Rep. 671 (2d Cir. 2/21/14):
Holding:  Defendant who used file sharing program to view child pornography was not eligible for enhancement for those who distribute child pornography under USSG unless Gov’t proved he was aware the files were accessible to others.

U.S. v. Hagman, 2014 WL 291597 (5th Cir. 2014):
Holding:  Even though certain firearms were missing, the Gov’t did not prove that Defendant possessed them so as to apply sentence enhancement where the guns weren’t found on Defendant, no witnesses saw Defendant with them, and no forensic evidence linked Defendant to the guns.


U.S. v. Salazar, 94 Crim. L. Rep. 709, 2014 WL 700077 (5th Cir. 2/24/14):
Holding:  Where Defendant was convicted of failure to register, sentencing court abused discretion in requiring as a condition of supervised release that he avoid any “sexually stimulating or sexually oriented materials” where court did not adequately link the restriction to the sentencing goals in 18 USC 3553(a)(1) – (2).  

U.S. v. Robinson, 94 Crim. L. Rep. 538 (5th Cir. 1/24/14):
Holding:  Defendant was entitled to resentencing where original sentencing court did not know that it had sua sponte authority to taken into account Defendant’s cooperation, even though Gov’t was not seeking a downward departure under USSG 5K1.1.

U.S. v. Fernandez, 94 Crim. L. Rep. 677 (5th Cir. 2/24/14):
Holding:  Where Defendant has a prior state conviction where the sentencing judge both awarded credit for time served and suspended the sentence, the period credited serves as the measure of assessing the criminal history points in accordance with 4A1.2(b)(2).

U.S. v. Covington, 738 F.3d 759 (6th Cir. 2014):
Holding:  Conviction for escape from prison was not “crime of violence.”

U.S. v. Adkins, 94 Crim. L. Rep. 535, 2014 WL 325254 (7th Cir. 1/30/14):
Holding:  Even though Defendant waived his right to appeal, this did not prohibit appealing a condition of supervised release prohibiting him from patronizing any place where pornography or sexually oriented material was available; the condition was so vague that no reasonable person would know what is prohibited, and Defendant should be allowed to obtain appellate review of it; the condition would arguably ban going to a grocery store or library.

U.S. v. Spencer, 2014 WL 97290 (7th Cir. 2014):
Holding:  Wisconsin meth statute did not carry a “maximum term of imprisonment of 10 years of more, and thus Defendant’s prior conviction under statute did not qualify as a predicate felony under ACCA.  

U.S. v. Jordan, 2014 WL 292396 (7th Cir. 2014):
Holding:  Trial court erred in admitting Officer’s hearsay evidence during supervised release revocation hearing without balancing Defendant’s confrontation rights against Gov’t’s stated reasons for denying them.

U.S. v. Poulin, 94 Crim. L. Rep. 746 (7th Cir. 3/6/14):
Holding:  Even though district court imposed sentence below the Guideline range, the court erred in failing to address Defendant’s request for leniency based on a survey of federal judges indicating most believed the child pornography Guidelines are too harsh.

U.S. v. Boose, 2014 WL 148738 (8th Cir. 2014):
Holding:   Arkansas conviction was not “crime of violence” since could be violated with “reckless” mental state.

U.S. v. Sneed, 94 Crim. L. Rep. 558, 2014 WL 443973 (8th Cir. 2/5/14):
Holding:  USSG 2K2.1(b)(6)(B)’s enhancement for firearms possession in connection with another felony offense does not require a sentencing judge to make a specific finding as to how a firearm facilitated a possessory drug offense (disagreeing with other 8th Circuit opinions).

U.S. v. Popov, 94 Crim. L. Rep. 584 (9th Cir. 2/11/14):
Holding:  Amount fraudulently billed to insurers is prima facie evidence of Defendant’s intended loss under USSG, but parties may introduce additional evidence to demonstrate that the amount billed overstated or understates the Defendant’s intent.

U.S. v. Williams, 94 Crim. L. Rep. 556, 2014 WL 350078 (9th Cir. 2/3/14):
Holding:  Even though Defendant entered an Alford plea to a new state crime, this was not enough to revoke Defendant’s federal supervised release because it did not prove that he committed the new crime.

U.S. v. Howard, 94 Crim. L. Rep. 672 (11th Cir. 2/19/14):
Holding:  Third-degree burglary under Alabama law is not a “violent felony” under ACCA.

Castle v. U.S., 2014 WL 200366 (W.D. N.C. 2014):
Holding:  Prior state drug conviction for distribution was not a predicate felony under Controlled Substances Act because Defendant could not have been sentenced to more than one year in prison on state conviction.

Nowak v. Suthers, 94 Crim. L. Rep. 678, 2014 WL 689349 (Colo. 2/24/14):
Holding:  Colorado law requires prison officials to construe multiple sentences as one continuous sentence in determining when inmate is eligible for parole; this is true even though Defendant had reached his parole eligibility date on a first sentence before receiving a second, consecutive sentence; the State sought to count the consecutive sentence separately, which would have resulted in Defendant serving a longer time before parole.

People v. Davis, 94 Crim. L. Rep. 769 (Ill. 3/20/14):
Holding:  Miller’s ban on mandatory life without parole for juveniles is retroactive.

State v. Hall, 94 Crim. L. Rep. 709 (Kan. 2/28/14):
Holding:  Because restitution is part of Defendant’s sentence, Defendant has right to be present in open court when it is imposed, even if the amount is not calculated until a later time after the original sentence is imposed.

Doe v. Sex Offender Registry Bd., 2014 WL 657958 (Mass. App. 2014):
Holding:  At sex offender classification hearing, Defendant was entitled to funding to present expert testimony about how to interpret complex statistical and scientific studies demonstrating that age affected recidivism rates in sex cases.


State v. Macy, 94 Crim. L.  Rep. 615 (Mont. 2/11/14):
Holding:  Even though restitution statute allowed restitution for “apprehending” an escapee, where Defendant escaped to another State, the restitution was owed to the other State which actually “apprehended” him, not to Montana from which he escaped and which sought extradition of him; costs of extradition aren’t covered by the restitution statute because “extradition” is not the same as “apprehending” someone.

State v. Mantich, 94 Crim. L. Rep. 549 (Neb. 2/7/14):
Holding:  Miller’s ban on automatic JLWOP sentences is retroactive.

State ex rel. K.O., 94 Crim. L. Rep. 709 (N.J. 2/24/14):
Holding:  Where juvenile recidivist statute called for higher sentence when a juvenile has been adjudged delinquent on two separate occasions, this required two separate prior adjudications, and does not count the current offense; the rule of lenity should apply in interpreting the statute given the rehabilitative goal of the juvenile system.  

In re Heard, 166 Cal. Rptr. 3d 824 (Cal. App. 2014):
Holding:  Even though a statute provided for a mandatory youth parole hearing in the future, this did not cure Miller error in effective juvenile LWOP sentence of 80 years to life because the youth parole statute cannot allow the sentencing court to disregard the constitutional duty to consider juveniles and adults separately when sentencing juvenile-Defendant.

People v. Rodriguez, 166 Cal. Rptr.3d 187 (Cal. App. 2013):
Holding:  A probation condition in receiving stolen property case that Defendant “stay away” from victims was fatally ambiguous because it did not specify whether it applied to one or both victims, did not sufficiently identify the victims or the vehicles they operated, and there was no evidence Defendant even knew who the actual victims were, so he had no notice of how to stay away.

State v. Trung Ho, 2014 WL 295238 (N.M. App. 2014):
Holding:  Sex crime to which Defendant pleaded guilty did not require registration under state sex offender registration law at the time Defendant pleaded guilty; even though the statute arguably required registration, the fact that the Legislature later amended the statute to require registration for Defendant’s offense showed that at the time Defendant pleaded guilty, registration was not required.

People v. Brown, 2014 WL 306186 (N.Y. App. 2014):
Holding:  A Defendant who is on parole is in state “custody” and, thus, can apply for resentencing.

Ex parte Maxwell, 94 Crim. L. Rep. 745 (Tex. App. 3/12/14):
Holding:  Miller v. Alabama’s ban on mandatory life without parole for juveniles is retroactive.


Sexual Predator

In re Care and Treatment of Bradley, 2014 WL 2723014 (Mo. App. W.D. June 17, 2014):
(1)  The 72-hour period for holding a probable cause hearing under SVP law, Sec. 632.489.1, is not jurisdictional, but can be waived by counsel and does not require waiver by Defendant personally; and (2) Probate court erred in SVP trial in holding that the multidisciplinary team assessment report (which found that Defendant was not an SVP) was inadmissible under the SVP law, Sec. 632.483.5. 
Holding:  (1)  Sec. 632.489.1 provides a 72-hour period during which a Defendant is entitled to a hearing to determine if there is probable cause to believe he is an SVP.  There is no language in the statute, however, that a case must be dismissed if such hearing is not held within 72 hours.  Failure to comply with the statute is not “jurisdictional,” but mere error, which can be waived.  Here, Defendant’s counsel consented to holding a hearing outside the 72-hour period.  Even though Defendant contends on appeal that only Defendant personally could waive the time limit, this is a scheduling matter that counsel can waive.  (2)  At trial, Defendant sought to introduce the multidisciplinary team report (MDT) which found that Defendant was not an SVP.  The State claimed the report was not admissible under Sec. 632.483.5.   That section, however, concerns that the prosecutor review committee, and states that that committee’s determination is not admissible.  That section does not foreclose the admission of the MDT committee report.  The State argues on appeal that the MDT report was hearsay.  This argument was not raised below, however, so the appellate court does not address it.  “We do not mean to express any opinion on the report’s admissibility, other than to hold that is was not inadmissible by virtue of Sec. 632.483.5.”  Defendant was prejudiced by exclusion of the report because Defendant’s expert was a “paid expert” and the MDT members “were not paid to represent any particular position.”  Also, even though another expert for Defendant was not paid, it is not clear that this expert did the same type of evaluation as the MDT members.  New trial ordered. 

U.S. v. Antone, 2014 WL 407390 (4th Cir. 2014):
Holding:  Even though Defendant had antisocial personality disorder and polysubstance abuse, where he did not have any sexual misconduct during his extended incarceration, did not have disciplinary violations, successfully completed educational and treatment programs, and expressed remorse for his past acts, there was not clear and convincing evidence that Defendant was a sexually dangerous person subject to civil commitment as sexually violent predator.







Statutes – Constitutionality -- Interpretation – Vagueness

City of St. Peters v. Roeder, 2014 WL 2468832 (Mo. App. E.D. June 3, 2014):
Holding:  (1) City’s “red light” ordinance is invalid because conflicts with state law since ordinance does not require assessment of points against license; and (2) even though City claims appellate court can enter a conviction for violation of a different City ordinance, this rule applies only where evidence of a greater offense is held insufficient on appeal, but here, the “red light” ordinance is found invalid under state law; this is not a matter of evidentiary insufficiency.

*  U.S. v. Castleman, 95 Crim. L. Rep. 5, ___ U.S. ___, 134 S.Ct. 1405 (U.S. 3/26/14):
Holding:  A “misdemeanor crime of domestic violence” under 18 USC 921(a)33 means a misdemeanor with a degree of force supporting only common-law battery, i.e., an “offensive touching” against a present or former spouse, parent, guardian or similar person.  Here, Defendant was convicted under a state law allowing conviction for minor minor “bodily injury” such as a bruise.  This qualified as a “misdemeanor crime of domestic violence” and, thus, prohibited Defendant from possessing a firearm under 18 USC 922(g)(9), which prohibits possession of a firearm by anyone convicted of a “misdemeanor crime of domestic violence.”

*  Bond v. U.S., 95 Crim. L. Rep. 312, ___ U.S. ___, 134 S.Ct. 2077 (U.S. 6/2/14):
Holding:  Sec. 229 of the Chemical Weapons Convention Implementation Act, which bans possession of chemicals that “can cause death, temporary incapacitation or permanent harm to humans or animals” was intended to prosecute acts of war, assassination and terrorism, not “purely local crimes”; hence, Gov’t could not use statute to prosecute a Defendant who put toxic chemicals designed to cause a rash on her husband’s mistress’ doorknob; “[t]he global need to prevent chemical warfare does not require the Federal Government … to treat a local assault with a chemical irritant as the deployment of a chemical weapon.”

*  Abramski v. U.S., 95 Crim. L. Rep. 381, ___ U.S. ___, 134 S.Ct. 2259 (U.S. 6/16/14):
Holding:  A defendant who purchases a gun for someone else while falsely claiming it is for himself is guilty of making a false statement in connection with “any fact material to the lawfulness of the sale,” 18 USC 922(a)(6), even though the true buyer (other person) could have legally purchased the gun himself.

*  Loughrin v. U.S., 95 Crim. L.  Rep. 416, ___ U.S. ___, 2014 WL 2807180 (U.S. 6/23/14):
Holding:  A conviction under the federal bank fraud statute, 18 USC 1344, does not require proof that a financial institution was the target of the deception or that a financial institution was exposed to risk of loss; the statute’s reference to obtaining property “by means of” a false statement (such as a false statement in an altered check) was the mechanism that induced the bank to part with control over the money.


*  McCullen v. Coakley, ___ U.S. ___, 2014 WL 2882079 (U.S. June 26, 2014):
Holding:  Statute which makes it illegal to stand in a public way or sidewalk within 35 feet of an entrance to a place where abortions are performed was not narrowly tailored to serve significant government interests and violated 1st Amendment free speech guarantees.

Peruta v. San Diego County, 94 Crim. L. Rep. 573 (9th Cir. 2/13/14):
Holding:  Law that allowed concealed carry permits only if applicant can show “good cause,” or “pressing need for self-protection” beyond an ordinary citizen, violated Second Amendment.

Warren v. State, 2014 WL 696339 (Ga. 2014):
Holding:  Even though Defendant sent nude photo of self to victim’s cell phone, this did not violate statute prohibiting unsolicited distribution of nude materials because the statute contemplated use of standard mail, involving tangible material in a tangible envelope or container.

People v. Clark, 94 Crim. L. Rep. 766 (Ill. 3/20/14):
Holding:  Eavesdropping statute which criminalizes recoding of almost all conversations, public or private, without the consent of all parties is overbroad under 1st Amendment.

Com. v. Robertson, 94 Crim. L. Rep. 711, 2014 WL 815332 (Mass. 3/5/14):
Holding:  State law that prohibited secretly photographing someone who is “nude or partially nude” where they have an expectation of privacy did not prohibit taking “upskirt” photos of female passengers on a train, because women in skirts were not “nude or partially nude, no matter what is or is not underneath the skirt by way of underwear or other clothing.”

State v. Melchert-Dinkel, 94 Crim. L. Rep. 767 (Minn. 3/19/14):
Holding:  Provision of assisted suicide law that prohibits encouraging or advising someone to commit suicide violates 1st Amendment right to speech.

State v. Romage, 94 Crim. L. Rep. 748 (Ohio 3/6/14):
Holding:  Ohio solicitation statute which prohibited any adult, without permission from a child’s parent, from soliciting, coaxing, enticing or luring a child to “accompany the person in any manner,” including entering a vehicle, was overly broad in that it prohibited many innocent scenarios.

People v. Nguyen, 2014 WL 10498 (Cal. App. 2014):
Holding:  City Ordinance which prohibited sex offenders from entering parks and recreational facilities was preempted by State law regulating the daily life of sex offenders.




Weeks v. State, 2013 WL 6818369 (Fla. App. 2013):
Holding:  Felon-in-possession statute was unconstitutionally vague where it allowed possession of “antiques” and “replicas,” but focused on the firing mechanism of both, such that a reasonable person would not know what constituted a “replica” or what alterations could be made until it was no longer a “replica.”

Sufficiency Of Evidence

City of St. Peters v. Roeder, 2014 WL 22468832 (Mo. App. E.D. June 3, 2014):
Holding:  (1) City’s “red light” ordinance is invalid because conflicts with state law since ordinance does not require assessment of points against license; and (2) even though City claims appellate court can enter a conviction for violation of a different City ordinance, this rule applies only where evidence of a greater offense is held insufficient on appeal, but here, the “red light” ordinance is found invalid under state law; this is not a matter of evidentiary insufficiency.

State v. Hansen, 2014 WL 1512479 (Mo. App. S.D. April 18, 2014):
Even though (1) child was on a restricted vegetarian diet, had low weight, and sometimes was denied sweets as punishment, and (2) an expert suggested that child suffered a substantial risk of harm to his body, where Defendant was acquitted of endangering the welfare of a child in the first degree by creating a substantial risk of harm by failing to provide adequate nutrition, the evidence was insufficient to convict of abuse of a child, Sec. 568.060 RSMo. Cum. Supp. 1997, by knowingly inflicting cruel and inhuman punishment upon child by restricting food.
Facts:  Defendant and his family held religious beliefs which called for eating a vegetarian diet and eating only two meals a day.  Defendant would punish his children by taking away sweets and garnishes on their food, such as jelly.  One of his children had low weight, but was healthy and participated in bike riding and long hikes.  The State charged Defendant with abuse of a child for inflicting “cruel and inhuman punishment” on his child by restricting food in this way.  The State also charged him with endangering the welfare of a child in the first degree by knowingly acting in a manner that created a substantial risk to child by failing to provide adequate nutrition.  Defendant was acquitted of the endangering count, but convicted of the abuse of a child count.
Holding:  The version of Sec. 568.060 in effect at the time of the crime was the 1997 version, which provided that a person commits the crime of abuse of a child if they knowingly inflict “cruel and inhuman punishment” on child.  “Cruel and inhuman punishment” was not defined in the statute, but was defined by caselaw as “severe, rough, or disastrous treatment.”  The current statute requires proof of “physical or mental injury as a result of abuse or neglect” or placing child “in a situation in which child may suffer physical or mental injury as a result of abuse or neglect.”  The State claims that Defendant inflicted “cruel and inhuman punishment” because the child was given only two meals a day, was sometimes withheld sweets, and the State’s expert suggested that child suffered a substantial risk of harm.  The problem with the State’s argument is the acquittal of the child endangerment charge, which mirrored the charge here in that it called for conviction if Defendant created a substantial risk to child by failing to provide adequate nutrition.  Furthermore, the evidence showed that the family ate a diet consistent with their sincerely held religious beliefs.  It is not within common knowledge that being denied dinner or dessert is “cruel and inhuman punishment.”  The child was small, but otherwise healthy, and participated in bike riding and long hikes.  “This is an unusual and troubling case, but it would be the first time that a conviction was obtained based on the sincere and religiously held diet choice of the parents.  These food choices and the slight deprivation alone cannot stand as the basis for a claim that the son was the victim of severe, cruel, or unusual punishment.”  Conviction vacated.

*  U.S. v. Castleman, 95 Crim. L. Rep. 5, ___ U.S. ___, 134 S.Ct. 1405 (U.S. 3/26/14):
Holding:  A “misdemeanor crime of domestic violence” under 18 USC 921(a)33 means a misdemeanor with a degree of force supporting only common-law battery, i.e., an “offensive touching” against a present or former spouse, parent, guardian or similar person.  Here, Defendant was convicted under a state law allowing conviction for minor minor “bodily injury” such as a bruise.  This qualified as a “misdemeanor crime of domestic violence” and, thus, prohibited Defendant from possessing a firearm under 18 USC 922(g)(9), which prohibits possession of a firearm by anyone convicted of a “misdemeanor crime of domestic violence.”

*  Bond v. U.S., 95 Crim. L. Rep. 312, ___ U.S. ___, 134 S.Ct. 2077 (U.S. 6/2/14):
Holding:  Sec. 229 of the Chemical Weapons Convention Implementation Act, which bans possession of chemicals that “can cause death, temporary incapacitation or permanent harm to humans or animals” was intended to prosecute acts of war, assassination and terrorism, not “purely local crimes”; hence, Gov’t could not use statute to prosecute a Defendant who put toxic chemicals designed to cause a rash on her husband’s mistress’ doorknob; “[t]he global need to prevent chemical warfare does not require the Federal Government … to treat a local assault with a chemical irritant as the deployment of a chemical weapon.”

*  Abramski v. U.S., 95 Crim. L. Rep. 381, ___ U.S. ___, 134 S.Ct. 2259 (U.S. 6/16/14):
Holding:  A defendant who purchases a gun for someone else while falsely claiming it is for himself is guilty of making a false statement in connection with “any fact material to the lawfulness of the sale,” 18 USC 922(a)(6), even though the true buyer (other person) could have legally purchased the gun himself.

*  Loughrin v. U.S., 95 Crim. L.  Rep. 416, ___ U.S. ___, 2014 WL 2807180 (U.S. 6/23/14):
Holding:  A conviction under the federal bank fraud statute, 18 USC 1344, does not require proof that a financial institution was the target of the deception or that a financial institution was exposed to risk of loss; the statute’s reference to obtaining property “by means of” a false statement is satisfied by a defendant’s false statement (such as a false statement in an altered check) that causes a bank to part with money in its control.  




U.S. v. Macias, 2014 WL 114272 (2d Cir. 2014):
Holding:   Where Defendant was on Canadian soil just across the border when he was apprehended by border patrol agents, Defendant was not “found” in the U.S. so as to support conviction for being “found” in the U.S. as a previously deported alien.

U.S. v. Tanke, 94 Crim. L. Rep. 702 (9th Cir. 3/3/14):
Holding:  Letters designed to avoid detection of a fraudulent scheme (post-fraud cover-up) will support a conviction for mail fraud only where there is evidence that Defendant came up with the idea of sending the letters before the fraud was completed; without this rule, no mail fraud scheme would ever end so long as Defendant took some action to avoid detection, prosecution or conviction as such action would be seen as carrying out the initial fraudulent scheme.

Warren v. State, 2014 WL 696339 (Ga. 2014):
Holding:  Even though Defendant sent nude photo of self to victim’s cell phone, this did not violate statute prohibiting unsolicited distribution of nude materials because the statute contemplated use of standard mail, involving tangible material in a tangible envelope or container.

Com. v. Robertson, 94 Crim. L. Rep. 711, 2014 WL 815332 (Mass. 3/5/14):
Holding:  State law that prohibited secretly photographing someone who is “nude or partially nude” where they have an expectation of privacy did not prohibit taking “upskirt” photos of female passengers on a train, because women in skirts were not “nude or partially nude, no matter what is or is not underneath the skirt by way of underwear or other clothing.”

State v. Nelson, 94 Crim. L. Rep. 615, 181 N.W.2d 433 (Minn. 2/12/14):
Holding:  Nonsupport statute which criminalized failure to provide “care and support” for child required that Defendant fail to provide both (1) care and (2) financial support; here, evidence was insufficient to convict because although Defendant failed to provide monetary support, he had provided nonmonetary care to the children.

Allen v. Com., 752 S.E.2d 856 (Va. 2014):
Holding:  Testimony by Defendant’s daughter that he slept with and wrestled with alleged child victim provided only the opportunity to commit the corpus delicti of sexual battery, and was insufficient to provide slight corroboration of Defendant’s confession of that crime to police.

State v. Hammonds, 2014 WL 685558 (Ga. App. 2014):
Holding:  Even though Defendant was a school secretary and assistant coach of school team, she did not have supervisory or disciplinary authority over students, so statute prohibiting sex with students did not apply; this was true even though Defendant had authority to write up disciplinary referrals; also, the alleged victims were not on the team she coached.


Stobaugh v. State, 2014 WL 260576 (Tex. App. 2014):
Holding:  Even though Wife was missing and Defendant-Husband lied about certain matters regarding her disappearance, where there was no body, murder weapon, witnesses to murder, no blood or other evidence showing Wife was actually dead or murdered, the evidence was insufficient to prove Defendant had mens rea for murder. 

People v. Lafont, 978 N.Y.S.2d 832 (N.Y. City Crim. Ct. 2014):
Holding:  Where (1) Defendant-Wife had called 911 because she thought her husband was having post-surgical complications from open heart surgery only days before, (2) when Officer arrived, Defendant-Wife believed Officer was using unnecessary force to subdue husband, (3) Defendant-Wife sought to restrain Officer by putting her hands on him but did not injure Officer, and (4) Defendant-Wife had no prior criminal history, Information charging obstruction of government administration and harassment should be dismissed in the interest of justice.

Trial Procedure

State v. Pierce, 2014 WL 2866292 (Mo. banc June 24, 2014):
(1)  Even though the uncontradicted evidence showed that Defendant had more than two grams of cocaine base, the trial court erred in second degree trafficking case in failing to give “nested” lesser-included offense instruction on possession of cocaine because a jury may always believe or disbelieve the State’s evidence, and the only thing a defendant must do to put the elements of a crime “in dispute” is plead not guilty; and (2) Even though Court’s term had ended before Defendant was retried, Defendant waived his claim that this violated Article I, Sec. 19 of the Missouri Constitution because he failed to object to the “untimely” trial before the Court’s term ended at a time when the Court still had power to correct it.
Facts:  (1)  Defendant was charged with second degree trafficking.  The jury instruction for second degree trafficking required the jury to find that Defendant possessed more than 2 grams of cocaine base.  Defendant requested a lesser-included offense instruction for possession of drugs, Sec. 195.202.1.  The trial court refused this instruction on grounds that all the evidence showed the cocaine base weighed more than 2 grams.  Defendant was convicted of second degree trafficking.  He appealed.  (2)  Defendant’s original trial ended in a hung jury.  Subsequently, the trial was continued several times without objection from the defense.  It was ultimately tried during a much later “term” of the trial court.  
Holding:  (1)  For the reasons set forth in State v. Jackson, No. SC93108 (Mo. banc June 24, 2014), Defendant was entitled to the lesser-included offense instruction.  Guilt is determined by a jury, not the court.  Even though the State contends that the issue of the weight of the drugs was not “in dispute,” the jury is the sole arbiter of facts and is entitled to believe or disbelieve the State’s evidence.  Under the trafficking instruction, the jury was told that the State had to prove that the substance weighed more than 2 grams.  Because a jury may always believe or disbelieve the evidence, the State’s burden is met only when a jury returns a guilty verdict.  The only thing a defendant has to do to hold the State to this burden of proof, or to put the elements of a crime “in dispute,” is plead not guilty.  Once the defendant pleads not guilty, there will always be a basis in the evidence to acquit the defendant at trial because the jury is the final arbiter of what the evidence does or does not prove.  New trial ordered.   (2)  Article I, Sec. 19, Mo. Const., provides that if a jury fails to render a verdict, the court may commit the prisoner to trial during the same or next term of court.  Here, the trial court failed to retry Defendant during the “same or next term of court.”  However, this does not mean that the trial court lacked authority to try Defendant.  Here, Defendant waived this issue because he did not object to the “untimely” trial until the date of the new trial.  This waived the issue because the trial court must be given an opportunity to correct the error while correction is still possible.  Thus, Defendant was required to object before the Court’s term expired when there was still time to try him.  

State v. Aston, 2014 WL 2853548 (Mo. App. E.D. 6/24/14):
Even though trial court conducted a “trial by police report” over the State’s objection and found Defendant not guilty, the trial court denied the State the right to present evidence to prove its case and double jeopardy does not preclude retrial since this proceeding was not a “trial.”
Facts:  Defendant was charged with stealing over $500.  Defendant waived a jury trial.  The trial court then asked for the police reports, and voiced concern about the value of the property being less than $500.  The State claimed it would show through witnesses that the value was more than $500.  The trial court announced it was going to try the case on the police reports.  The State objected.  The trial court then found Defendant not guilty.  The State appealed.
Holding:  Rule 27.02(g) and Sec. 546.070(1) state that the State shall offer evidence at trial.  Because the State has the burden of proof, it should not be unduly limited in how it presents evidence.  Here, the trial court foreclosed the State from presenting witnesses as to value.  The trial court, in effect, allowed Defendant to unilaterally stipulate that the police reports were the only evidence against him.  No cases allow a Defendant to unilaterally, over objection, submit a case on the police reports.  Having heard no evidence, the trial court never conducted an actual “trial,” at which the State could present evidence.  The court did not provide the State with a full and fair opportunity to vindicate society’s interest.   Thus, Defendant’s right to be free from double jeopardy would not be violated by a trial.  Not guilty judgment reversed.

State v. Rainey, 2014 WL 700164 (Wash. App. 2014):
Holding:  Even though attorney told court that Witness would assert 5th Amendment right against self-incrimination if called to testify, Defendant’s right to a public trial was violated where court did not require Witness to be sworn and assert her 5th Amendment right in open court.







Waiver of Appeal & PCR

U.S. v. Adkins, 94 Crim. L. Rep. 535, 2014 WL 325254 (7th Cir. 1/30/14):
Holding:  Even though Defendant waived his right to appeal, this did not prohibit appealing a condition of supervised release prohibiting him from patronizing any place where pornography or sexually oriented material was available; the condition was so vague that no reasonable person would know what is prohibited, and Defendant should be allowed to obtain appellate review of it; the condition would arguably ban going to a grocery store or library.

Waiver of Counsel

State v. Pitts, 2014 WL 235462 (Haw. 2014):
Holding:  Even though Defendant waived counsel mid-trial, he was allowed to reinvoke counsel and should have been provided counsel for his new trial motion and sentencing, as these were “critical stages” to which right to counsel attached.

Mitchell v. Com., 2014 WL 68365 (Ky. 2014):
Holding:  Trial court’s denial of request for “hybrid” representation, based on mistaken belief that Defendant was required either to accept counsel or go pro se, misstated the law and was reversible error.
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