PCR BASICS

THE RULES:
•  Rules 24.035 & 29.15 allow a convicted felon to challenge his conviction or sentence on these 3 grounds:  
(1) conviction or sentence violates the US or MO constitution (including claims of ineffective assistance of counsel); 
(2) sentencing court lacked jurisdiction; or 
(3) sentence imposed was in excess of maximum authorized by law.

•  The Sentencing Court is the motion court in 24.035 & 29.15 actions.  (No automatic right to change of judge, only “for cause” -- see Thomas v. State, 808 S.W.2d 364, 367 (Mo. banc 1991).)

•  Postconviction Relief (PCR) is considered a civil action and is governed by rules of civil procedure insofar as applicable.
	•  Rule 24.035 concerns postconviction relief after a guilty plea.
•  Pro se movants must file their Form 40 within 180 days of their delivery to Department of Corrections.  (Note exceptions in 24.035(b) for cases where there has been a resentencing or appeal.)  Failure to file within this time limit constitutes a complete waiver.
•  Appointed counsel must file an Amended Motion under Rule 24.035 within 60 days of the date both a complete guilty plea AND sentencing transcript is filed AND counsel is appointed.  (Again note exception in 24.035(g) for cases when an appeal has been filed.)
	•  Rule 29.15 concerns postconviction relief after a trial. 
		•  Pro se movants must file their Form 40 within 90 days after the appellate 			mandate affirming the conviction is issued.  (Note 	exceptions in 29.15(b) for 			cases where no appeal was taken.)  Failure to file within this time limit constitutes 		a complete waiver.
•  Appointed counsel must file an Amended Motion under Rule 29.15 within 60 days of the date both the mandate is issued AND counsel is appointed.  (Again note exception in 29.15(g) for cases when no appeal was taken.)
	•  Thirty-Day Extension of Time
•  Court may grant one extension of time not to exceed 30 days in which to file the amended motion (under either Rule).
•  Application for & grant of such an extension must be made within the original 60-day period for filing the amended motion.
	•  Content of Amended Motion
		•  Shall be substantially in the form of the Form 40.
		•  Concisely states all claims known to movant, pleads facts supporting each 			claim, and lists names and addresses of witnesses upon whom counsel intends 			to rely to prove claims.
•  Cannot incorporate by reference material contained in any 	previously filed motion.
		•  Must be signed by either counsel OR movant.
	•  Evidentiary Hearing
		•  Court may order an evidentiary hearing after Amended Motion is filed.
		•  Evidentiary hearings must be on the record.
		•  Hearings shall be confined to claims contained in the last timely filed motion.
		•  Courts may order movant’s testimony to be received by deposition.
•  If no order for deposition is made, counsel may apply for a writ to have Movant delivered to court to testify at the hearing.
•  Movant has the burden of proving his claims by a preponderance of the evidence.
	•  Findings of Fact, Conclusions of Law & Judgment
		•  Court is required to issue written findings of fact and conclusions of law on all 			claims presented in the amended motion, whether or not a hearing was held.
		•  This written decision should be designated as a “Judgment” within the title.
	•  Appeal from Denial of Postconviction Relief
		•  Appellate review of the motion court’s denial of relief shall be limited to whether 		the findings of fact and conclusions of law are clearly erroneous.
		•  Notice of appeal must be filed within 40 days of the date the judgment denying 			relief is entered (30 days for judgment to become final plus 10 days to file 				appeal).



THE MECHANICS:
□   Reply to the Public Defender assignment to confirm that assignment has been received.
□   Send out opening documents:
	□   File Entry of Appearance with Circuit Clerk.
	□   For 24.035’s, send letter to Circuit Clerk requesting court files 	documents: charging documents, signed guilty plea petitions, sentence & 	judgment, and transcripts of guilty plea and sentencing hearings. (Obtain a 	copy of docket sheet via CaseNet.) (For 	29.15’s, court file documents will 	already be in appellate counsel’s file.)
	□   For 24.035’s, send letter to Court Reporter requesting that he/she 	prepare, file and send you a copy of the guilty plea AND sentencing 	transcript.  (For sound-recorded proceedings, request that the Circuit 	Clerk send recording to OSCA for transcription.)
□   For 29.15’s, file motion for a 30-day extension and proposed order 	with your entry of appearance. (Some attorneys also automatically file an 	extension request for 24.035’s when they enter.)
	□   Send letter to trial counsel asking them to send you client’s trial file.
	□   For 29.15’s, send letter to appellate counsel asking them to send you 	client’s appellate file and trial transcripts.  (Remember to consider claims 	of ineffective assistance of appellate counsel as well as trial counsel.)
□   Send introductory letter & explanation of the postconviction relief process to client with these suggested forms for client to complete:
	□   Postconviction Questionnaire
	□   Conflicts Questionnaire
	□   Authorization for Release of Information
	□   Authorization for Communications
Include a self-addressed & stamped envelope with appropriate postage for client to utilize in returning the completed forms.
□   Send letter to client acknowledging receipt of completed forms & advising of next steps in the process.
□   If trial or appellate files have not been received from former counsel at the time you receive client’s completed forms, send a second letter to former counsel with client’s written Authorization for Release of Information.
□   When a 30-day extension is granted, send letter to client informing them of the new due-date for the amended motion.
□   For 24.035’s, send client a copy of the guilty plea and sentencing transcripts when those are received, together with a letter advising of the due-date for the amended motion.
□   Perform a complete review of the case once client’s completed forms have been received, all files from former counsel have been received, AND all transcripts have been received.
□   Arrange a telephone call or visit with client to discuss client’s concerns about prior representation and to discuss which claims you plan to assert in client’s amended motion.  (There are 4 correctional facilities that require collect call arrangements – Crossroads, ERDC, JCCC & Potosi.  Regular calls may be arranged with all other DOC facilities.)
□   Investigate claims to the extent possible before filing the amended motion:
	□   talk with former trial & appellate counsel
	□   interview potential witnesses
	□   order necessary records (mental health, DOC records, missing 	discovery such as lab reports, other court documents, etc.)
	□   arrange for any forensic testing or mental exams needed
□   Submit expense requests to the Public Defender System via email for all expenditures (with name of expert or description of items being requested, nature of services or items, cost of services or items, and detailed explanation as to why such services or items are needed) and obtain approval of expense requests before spending funds.
□   Draft & file the Amended Motion. (Send copy to client.)  Or alternatively, draft & file a Notice of Voluntary Dismissal, if client determines that it is not in his best interest to pursue a postconviction relief action.
□   If client wishes to dismiss the PCR action after consultation, send a notice of voluntary dismissal form to client for his or her signature with a self-addressed & stamped envelope.  Upon receipt of a signed notice of voluntary dismissal, file same and close case upon receiving confirmation from the Court or via CaseNet that the case has, in fact, been dismissed.  Notify the Public Defender System that the case is being closed due to voluntary dismissal.
□   Request an evidentiary hearing within the prayer for relief at the end of the amended motion.  In the rare event that the only claim is a records-based claim (such as lack of factual basis in 24.035 motion), then indicate within the amended motion or by formal notice that an evidentiary hearing is being waived.
□   Consider filing a cover letter with the amended motion advising the court of your available or unavailable dates for an evidentiary hearing.  (This usually helps speed up the process of receiving a hearing date.)
□   When an Evidentiary Hearing date is received, send a letter advising client of the hearing date.
□   Subpoena necessary witnesses for the hearing, including trial & appellate counsel.
□   Include a check or money order with subpoena for witness fees for any witness who is required to travel more than 40 miles to the hearing.  See §§ 491.130 & 491.280, RSMo (authorizing a $25 attendance fee plus mileage fee at state rate.)  (Do not give witness fees to Public Defenders as they are already being reimbursed for attendance via their own expense reports.)  
□   Apply for a Writ of Habeas Corpus Ad Testificandum if client’s testimony may be needed during the evidentiary hearing.
□   Schedule depositions if client’s testimony is ordered to be received by deposition, if you have a witness that is incarcerated in DOC, or if you have an out-of-state witness who doesn’t want to return.
□   About a week before the evidentiary hearing, arrange a 2nd telephone call or visit with client to discuss his or her testimony for evidentiary hearing if you plan to call client to testify at the hearing.
□   Confirm that all subpoenas have been served.
□   A day or two before the evidentiary hearing, call the Records Office at the facility where client is incarcerated and confirm that they received the writ (if you applied for one). 
□   Before the hearing, assemble, mark and copy all exhibits that may be used.
□   Immediately following the evidentiary hearing, document the proceeding in your PCR file and send an invoice to the Public Defender System for additional attorney fees & mileage reimbursement.
□   If client was not present for the evidentiary hearing, send a letter summarizing the proceedings for client.
□   Prepare and file proposed findings of fact and conclusions of law if requested by the Court.  (Send copy to client.)
□   If the Court has not entered a judgment in a timely manner (w/n 6 weeks after proposals were filed or after the hearing if no proposals were filed), send a reminder letter to the Court.
□   When a judgment is received, check to make sure that all claims raised in the amended motion were addressed and decided by the Court.  (Immediately file a motion for reconsideration if a claim was omitted from the Court’s judgment.)
□   If the judgment denies relief, send a copy of judgment to the client along with an explanation of his right to an appeal (together with a self-addressed and stamped envelope so that client may advise you as to whether or not he wants to appeal).
□   If client wishes to appeal (or you do not receive a response to whether client wishes to appeal), file a notice of appeal within 40 days of the date of the judgment.  Designate counsel on the notice of appeal as the Appellate District Defender that handles the region where client’s case is located or contact MSPD to determine appropriate counsel.
□   When a notice of appeal is filed, email a copy of the notice of appeal and attached judgment to the Public Defender System and await instructions on where to send your PCR file.
□   When no appeal is filed, advise the Public Defender System via email that case is being closed due to no appeal being taken and maintain your PCR file in storage for a period of ten years.
[bookmark: _GoBack]□   If the judgment grants relief, contact the Records Office at the facility where client is incarcerated and confirm that they have received a certified copy of the judgment from the Circuit Clerk and that client’s DOC records have been amended accordingly. 
□   When relief is granted, advise the Public Defender System via email and await instructions on where to send your PCR file.






POSTCONVICTION RELIEF FORMS


Entry of Appearance
Circuit Clerk letter requesting documents
Court Reporter requesting guilty plea & sentencing transcripts
Circuit Clerk letter for sound-recorded proceedings
Motion for Thirty-Day Extension
Order for Thirty-Day Extension
Trial Attorney letter requesting trial file
Appellate Attorney letter requesting appellate file
Client letter (first)
Your Motion for Postconviction Relief under Rule 24.035 
Your Motion for Postconviction Relief under Rule 29.15
Postconviction Questionnaire for 24.035’s
Postconviction Questionnaire for 29.15’s
Conflicts Questionnaire
Authorization for Release of Information 
Authorization for Communications
Client letter acknowledging receipt of completed forms
Trial Attorney letter (2nd) with Authorization for Release of Information 
Client letter regarding grant of 30-day extension
Client letter with guilty plea and sentencing transcripts
DOC fax for attorney-client phone calls
Notice of Voluntary Dismissal for 24.035’s
Notice of Voluntary Dismissal for 29.15’s
Client letter with notice of voluntary dismissal
Circuit Clerk letter with Amended Motion 
Client letter regarding evidentiary hearing date
Application & Order for Writ of Habeas Corpus Ad Testificandum 
Judge letter when judgment has not been received 
Client letter with judgment denying relief
Client letter with notice of appeal 
Notice of Appeal 
Circuit Clerk letter with notice of appeal
Forma Pauperis Motion & Order
WD & ED Civil Case Supplements



SAMPLE AMENDED MOTIONS

JOHN ADAMS V. STATE (29.15):   	failure to strike juror for cause
JOHN BROWN V. STATE (29.15):   	failure to object to hearsay & deprivation 						of defendant's right to testify
JOHN CLARK V. STATE (29.15):   	erroneous jury instructions
JOHN DAVIS V. STATE (24.035):   	failure to establish a factual basis & failure to allow withdrawal of guilty plea upon rejection of plea agreement
JOHN EDWARDS V. STATE (24.035): 	 Brady violation
JOHN FRANKLIN V. STATE (24.035):	 breach of plea agreement
JOHN GREEN V. STATE (24.035):   	lack of jurisdiction to revoke probation

SAMPLE FINDINGS & CONCLUSIONS

JOHN BROWN V. STATE (29.15):   	failure to object to hearsay & deprivation 						of defendant's right to testify
JOHN EDWARDS V. STATE (24.035): 	 Brady violation

