POSTCONVICTION RELIEF FORMS


Entry of Appearance
Circuit Clerk letter requesting documents
Court Reporter requesting guilty plea & sentencing transcripts
Circuit Clerk letter for sound-recorded proceedings
Motion for Thirty-Day Extension
Order for Thirty-Day Extension
Trial Attorney letter requesting trial file
Appellate Attorney letter requesting appellate file
Client letter (first)
Your Motion for Postconviction Relief under Rule 24.035 
Your Motion for Postconviction Relief under Rule 29.15
Postconviction Questionnaire for 24.035’s
Postconviction Questionnaire for 29.15’s
Conflicts Questionnaire
Authorization for Release of Information 
Authorization for Communications
Client letter acknowledging receipt of completed forms
Trial Attorney letter (2nd) with Authorization for Release of Information 
Client letter regarding grant of 30-day extension
Client letter with guilty plea and sentencing transcripts
DOC fax for attorney-client phone calls
Notice of Voluntary Dismissal for 24.035’s
Notice of Voluntary Dismissal for 29.15’s
Client letter with notice of voluntary dismissal
Circuit Clerk letter with Amended Motion 
Client letter regarding evidentiary hearing date
Application & Order for Writ of Habeas Corpus Ad Testificandum 
Judge letter when judgment has not been received 
Client letter with judgment denying relief
Client letter with notice of appeal 
Notice of Appeal 
Circuit Clerk letter with notice of appeal
Forma Pauperis Motion & Order
WD & ED Civil Case Supplements



SAMPLE AMENDED MOTIONS

JOHN ADAMS V. STATE (29.15):   	failure to strike juror for cause
JOHN BROWN V. STATE (29.15):   	failure to object to hearsay & deprivation 							of defendant's right to testify
JOHN CLARK V. STATE (29.15):   	erroneous jury instructions
JOHN DAVIS V. STATE (24.035):   	failure to establish a factual basis & failure to allow withdrawal of guilty plea upon rejection of plea agreement
JOHN EDWARDS V. STATE (24.035): 	 Brady violation
JOHN FRANKLIN V. STATE (24.035):	 breach of plea agreement
JOHN GREEN V. STATE (24.035):   	lack of jurisdiction to revoke probation

SAMPLE FINDINGS & CONCLUSIONS

JOHN BROWN V. STATE (29.15):   	failure to object to hearsay & deprivation of							defendant's right to testify
JOHN EDWARDS V. STATE (24.035): 	 Brady violation



[bookmark: EntryofAppearance]IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---


-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


ENTRY OF APPEARANCE

	COMES NOW ------, Special Public Defender, and enters his/her appearance as attorney for Movant in the above-captioned cause.
							Respectfully submitted,


							________________________________
								(attorney’s address block)

 							ATTORNEY FOR MOVANT


CERTIFICATE OF SERVICE

	I, ------, hereby certify that on this --- day of -------, 201---, a true and correct copy of the foregoing was mailed, postage prepaid, to -------.

							________________________________
							(attorney)


	
	[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM







	
	


[bookmark: CircuitClerkLetterRequestingDocuments]------, 201---


(Circuit Clerk)

Re:  	------ v. State of Missouri
	------ County Case No. ------
       	(Underlying criminal case:  ------)

Dear Ms. ------:

I have been appointed to represent ------ on his postconviction relief motion in the above-referenced case.  Pursuant to Section 600.096 RSMo, I am requesting copies of documents from his underlying criminal case.  Please send copies of the following:

	1.  Complaint (and any amendments thereto) with probable cause affidavit;
	2.  Information or Indictment (and any amendments thereto);
	3.  Any signed guilty plea petitions or memorandums; 
	4.  Sentence & Judgment, and any amendments thereto; and
	5.  Transcripts of the guilty plea and sentencing hearing, if the same have been 
	filed with your office.

These documents are necessary for the preparation of the amended motion in Mr. ------’s postconviction case.  I am working under a strict deadline in this matter, and therefore, your prompt attention to our request is greatly appreciated.

Sincerely,


------
Attorney at Law 


	[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM






	
	


[bookmark: CourtReporterRequestingGuiltyPlea]------, 201---


(Court Reporter)

Re:  	State of Missouri v. ------
------ County Case No. ------
       	(Postconviction case:  -------)

Dear Ms. ------:

We have been appointed to represent ------ in his postconviction action in the above-referenced case.  It is our understanding that you recorded the proceedings in the underlying criminal case.  In the event that you did not record any or all of the criminal proceedings, please notify our office immediately.  

Please prepare a transcript of the guilty plea and sentencing hearings in this case, which were held on ------, 201--- and -------, 201--- in ------ County.  Please advise undersigned counsel if a period in excess of thirty days will be needed to comply with this request.  If you have already filed the guilty plea and sentencing transcripts with the clerk, please advise and I will contact the Circuit Clerk to obtain a copy of the transcripts.

When the transcript is completed, you should file one copy with the circuit clerk’s office and send the original to our office.  Costs for the transcript should be submitted to:
			State Public Defender’s Office 
			Accounts Payable
			1000 W. Nifong, Building 7, Suite 100
			Columbia, Missouri 65203
			
Thank you for your assistance in this matter.  Please do not hesitate to give our office a call if you have any questions in regard to our request.

Sincerely,

------
Attorney at Law 

	[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM






	
	


[bookmark: CircuitClerkLetterForSoundRecordedProcee]-------, 201---


(Circuit Clerk)

Re:  	------- v. State of Missouri
	------- County Case No. -------
	(Underlying criminal case: -------)

Dear Ms. -------:

I have been appointed to represent ------- on his postconviction relief action in the above-referenced case.  It is my understanding that the guilty plea and sentencing proceedings in the underlying criminal case, ------- County Case No. -------, were sound-recorded.  Please send the recordings of Mr. -------’s guilty plea hearing held on -------, 2011 and sentencing hearing held on -------, 2011 to the State Court Administrator's Office and arrange for them to prepare a transcript of those proceedings.  Costs for preparation of the transcript should be submitted as provided under Section 485.100, RSMo.  If any of these proceedings were not sound-recorded, please contact me with the name of the court reporter who recorded the proceedings so that I can send him or her my official request for transcription.

By copy of this letter, I am requesting that the State Court Administrator send one copy of the transcript to me when completed and file one copy with the ------- County Circuit Clerk.  Thank you for your assistance.  If you have any questions regarding this request, please feel free to contact me.

Sincerely,


----
Attorney at Law 

c:	Lori Knollmeyer, Central Transcribing Services
	State Courts Administrator’s Office
	P. O. Box 104480
	Jefferson City, MO 65110    
[bookmark: MotionFor30DayExtension]IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---

-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)
 

MOTION FOR THIRTY-DAY EXTENSION OF TIME
TO FILE AMENDED MOTION 

	Comes now movant, by and through undersigned counsel, and respectfully requests the Court to grant a thirty-day extension of time pursuant to Rule 29.15(g) to file an amended motion in that counsel has determined that the extension of time will be necessary for counsel to review the record and files, consult with movant, draft the amended motion and adequately represent movant in this matter.
							Respectfully submitted,



							_______________________________
								(attorney’s address block)

							ATTORNEY FOR MOVANT




CERTIFICATE OF SERVICE

	I, ------, hereby certify that on this --- day of ------, 201---, a true and correct copy of the foregoing was mailed, postage prepaid, to ------.


							_______________________________
							(attorney)



[bookmark: OrderFor30DayExtension]
IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---

-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)

 
ORDER

	Upon motion of movant, movant is hereby granted a thirty-day extension of time pursuant to Rule 29.15(g) in which to file an amended motion in the above-captioned case.  Same is ordered due on ------, 201---.
	SO ORDERED on this _____ day of __________________________, 201---.


							_______________________________
							------, JUDGE
							DIVISION ---
							


	[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM






	

	


[bookmark: TrialAttorneyLetterRequestingTrialFile]-------, 201---


(Trial Counsel)

Re:  	State of Missouri v. -------
	------- County Case No. -------
(Postconviction case:  -------)

Dear Mr. -------:

------- has filed a postconviction relief motion regarding his criminal conviction in the above-referenced case.  I have been appointed to represent him in those post-conviction proceedings.  It is my understanding that you represented Mr. ------- at his jury trial in the criminal case.  On his behalf, I am requesting his file from your office.  Please forward to me your trial file, including all work product, in the criminal case listed above (or a copy thereof) so that I can better evaluate Mr. -------’s postconviction claims.

Thank you for your prompt attention to this matter.

Sincerely,



------
Attorney at Law 


	[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM


	

	


[bookmark: AppellateAttorneyLetterRequestingAppFile]-------, 201---


(Appellate Counsel)

Re:  	State of Missouri v. -------
	Appellate Case No.
(Postconviction case:  -------)

Dear Mr. -------:

------- has filed a postconviction relief motion regarding his criminal conviction in the above-referenced case.  I have been appointed to represent him in those post-conviction proceedings.  It is my understanding that you represented Mr. ------- on his direct appeal from the criminal conviction.  On his behalf, I am requesting his file from your office.  Please forward to me your appellate file, including all work product, briefs, opinion and the trial transcript, in the criminal case listed above (or a copy thereof) so that I can better evaluate Mr. -------’s postconviction claims.

Thank you for your prompt attention to this matter.

Sincerely,



------
Attorney at Law 


	
[image: smallseal]
	MISSOURI STATE PUBLIC DEFENDER SYSTEM


	

	


[bookmark: ClientLetterFirst]------, 201---


(Client), #------
(Correctional Facility Address)

Re:  	------ v. State, ------ County Case No. ------

Dear Mr. ------:

I have been assigned to represent you in your postconviction relief proceedings.  My first task in your case will be to prepare an amended motion, which will make changes or additions to the pro se motion that you have already filed, in order to address all legal and factual arguments we can legitimately raise.  (For 29.15’s only:  The amended motion must be filed within sixty days of the date both the mandate of the appellate court is issued and counsel is appointed.  This means that your amended motion is due on ------, 2011.  The court may extend the time for filing the amended motion for one additional period not to exceed thirty days and I have already applied for this extension in your case so that I can be sure to have adequate time to prepare your amended motion.  If the application for extension is granted, I will advise you of the new due-date.)  After I have filed an amended motion, the court may grant an evidentiary hearing in your case.  If a hearing is granted, I will be representing you at that court proceeding.

To help me assist you and to insure your best chances at relief, I need you to do the following:

	1.  Answer the questions listed in the Postconviction Questionnaire.  Try to		answer these questions as completely as possible because they often assist us in 	pleading factual allegations in your amended motion and can lead to the discovery 
	of additional postconviction claims.

	2.  Complete the Conflicts Questionnaire.  It is very important that you list
	any co-defendants you may have had in the underlying criminal case so that
	we may identify conflicts of interest.  

	3.  Sign the release for information before a notary public.  This form allows 
	us to obtain a copy of your client file maintained by your trial 	attorney, and if 
	needed, health information (such as psychiatric and medical records).  Information 
	from those files can help us learn more about your case, and portions of those files 
	may be used as evidence at your postconviction hearing to support your claims.

4.  Complete and sign the Authorization for Communications.  Complete this form only if you wish for me to discuss your case with designated family members and friends if they contact my office.  Indicate whether you want communications with the designated person to concern all aspects of your case or just public information.  I cannot discuss your case with family members or friends who are not listed on this form.  Please be aware that if confidential matters are discussed with friends or family members, the attorney-client privilege may be waived.

I have enclosed a self-addressed, stamped envelope for you to use in returning these forms.  Please be sure to immediately advise our office in the event that you are transferred to another facility within the Department of Corrections.

Please rest assured that before I file your amended motion, I will make arrangements with your correctional facility for us to have a telephone conversation or visit to discuss the issues that will be included in your amended motion.  Should your testimony be required at an evidentiary hearing, I will arrange for a second telephone conversation or visit to allow us to prepare for the hearing.  If you have any questions in the meantime, please do not hesitate to write to me and I will promptly respond.  

Sincerely,



------
Attorney at Law  
[bookmark: YourMotionForPCRUnderRule24_035]
YOUR MOTION FOR POSTCONVICTION RELIEF UNDER RULE 24.035

The Form 40 which you filed in the Circuit Court where you were convicted (a guilty plea is considered a conviction) is called a pro se motion for postconviction relief under Missouri Supreme Court Rule 24.035.  “Pro se” is a Latin term meaning "for himself".  Because you filed the motion, you are now called the "Movant" instead of the defendant."  Because the rules for postconviction relief do not provide the right to a change of judge, the motion court is usually the same court that pronounced your sentence.

After your postconviction attorney has reviewed your underlying criminal case and postconviction claims, she may draft and file on your behalf an amended motion for postconviction relief.  Motions for postconviction relief may allege that a plea of guilty or the resulting sentence are not legal because:  1) the court which accepted your plea did not have jurisdiction over the case, 2) the sentence imposed is not within the statutory range, or otherwise exceeds the maximum permitted by law, or 3) the conviction or sentence violates Movant's constitutional rights.  Examples of the third category include ineffective assistance of counsel (such as receiving erroneous advice from your attorney which caused your plea to be involuntarily entered) and violations of due process of law (such as when the State does not follow the plea bargain).  

Your attorney will advise you of the due-date for your amended motion and will attempt to speak with you about your postconviction claims before filing an amended motion.  Once the due-date for your amended motion has passed, no further amendments are permitted (unless your attorney negligently failed to file any amended motion before the due-date).  The Court will rule on all grounds contained in the last timely-filed amended motion, but will not rule on any grounds which are not contained in that motion. 
 
To be entitled to an evidentiary hearing on a postconviction motion, you must plead provable facts (not conclusions), which are not contradicted by the record and which warrant relief.  If an evidentiary hearing is denied or waived, the Court must still make a written ruling on the last timely-filed motion for postconviction relief.  If the Court denies relief in your case, you have the right to appeal that denial to the Missouri Court of Appeals.

A final note of caution:  As it says in the questionnaire, if you are successful in getting this conviction set aside, you may risk getting more time.  Success on this motion may return your case to the circuit court for a new trial.  Unless the sentence you got is the maximum for the offense or offenses charged, you might receive a harsher sentence if the case is retried and you lose. The prosecutor is not obligated to make another offer in exchange for a plea of guilty.  Also, any charges that were dropped as a part of a plea bargain can be reinstated.  In cases where only the legality of sentencing is challenged, the court may elect to simply resentence you or to correct the sentence as appropriate.
[bookmark: YourMotionForPCRUnderRule29_15]
YOUR MOTION FOR POSTCONVICTION RELIEF UNDER RULE 29.15


The Form 40 which you filed in the Circuit Court where you were convicted is called a “pro se motion for postconviction relief” under Missouri Supreme Court Rule 29.15.  “Pro se” is a Latin term meaning "for himself".  Because you filed the motion, you are now called the "movant" instead of the defendant.  Because the rules for postconviction relief do not provide the right to a change of judge, the motion court is usually the same court that pronounced your sentence.

After your postconviction attorney has reviewed your underlying criminal case and postconviction claims, she may draft and file on your behalf an amended motion for postconviction relief.  A postconviction relief motion filed under Rule 29.15 may only challenge the conviction on one or more of these very specific grounds:  1) the court which presided over your trial did not have jurisdiction to hear the case, 2) the sentence imposed is not within the statutory range, or otherwise exceeds the maximum permitted by law, or 3) the conviction or sentence violates movant's constitutional rights.  The third category includes claims of ineffective assistance of trial or appellate counsel.  

Your attorney will advise you of the due-date for your amended motion and will attempt to speak with you about your postconviction claims before filing an amended motion.  Once the due-date for your amended motion has passed, no further amendments are permitted (unless your attorney negligently failed to file any amended motion before the due-date).  The Court will rule on all grounds contained in the last timely-filed amended motion, but will not rule on any grounds which are not contained in that motion. 
 
To be entitled to an evidentiary hearing on a postconviction motion, you must plead provable facts (not conclusions), which are not contradicted by the record and which warrant relief.  If an evidentiary hearing is denied or waived, the Court must still make a written ruling on the last timely-filed motion for postconviction relief.  If the Court denies relief in your case, you have the right to appeal that denial to the Missouri Court of Appeals.

A final note of caution:  As it says in the questionnaire, if you are successful in getting this conviction set aside, you may risk getting more time.  Success on this motion may return your case to the circuit court for a new trial.  Unless the sentence you got is the maximum for the offense or offenses charged, you might receive a harsher sentence if the case is retried and you lose.  In cases where only the legality of sentencing is challenged, the court may elect to simply resentence you or to correct the sentence as appropriate.








[bookmark: PCQuestionnaireFor24_035]POSTCONVICTION QUESTIONNAIRE - 24.035

	Name  _________________________	Inmate No. ______________

	Address   _______________________	Birth Date _____/____/_____

City   __________________________	Social Security No. _____-_____- _____

State   __________________________

Zip  ___________________________




INSTRUCTIONS:

1.  Answer all the questions as fully and accurately as possible, as this information will assist counsel in preparing your amended motion.

2.  If additional pages are necessary, use additional pages.  Write your name in the top right-hand corner of each page and include the number of the question you are answering.

3.  Sign your name at the end of the questionnaire in the space provided and write down the date you signed it.

4.  Return the questionnaire in the enclosed self-addressed, stamped envelope within the next two weeks.

1.  Do you believe your attorney conferred with you adequately before the plea?
_____ Yes          ____ No          _____ Not sure
	
If the answer is “no” or “not sure,” please explain:








2.  How long were you detained in jail prior to pleading guilty?






3.  How many times did you confer with your attorney or someone from his or her office prior to pleading guilty?



Approximately how long was each conference?




4.  Was there any investigation, witnesses, evidence, pretrial motions, or any other matter which you wanted your attorney to look into or file which in fact he did not do? 
_____ Yes           _____ No

If the answer is yes, please identify who these witnesses were, what investigation should have taken place, or what motions you wanted filed or any other action that your attorney did not handle. Please be specific.







5.  If your attorney failed to take any action as described in question 4 above, did this failure have an effect on your decision to plead guilty? _____ Yes           _____ No

Describe that effect.





6.  Did your attorney provide you with a copy of the discovery or police reports in your case before you pled guilty?  ______ Yes          ______ No

Did you have a preliminary hearing?  ______ Yes          ______ No

Were witnesses deposed in your case?   ______ Yes          ______ No

If “yes,” did you attend the depositions?   ______ Yes          ______ No

Were you provided with a copy of the deposition transcripts?  ______ Yes       ______No



7.  Did your attorney explain the rights that would be waived by entering a plea and generally discuss the plea procedures with you? _____ Yes           _____ No



8.  Were any threats, promises, or other forms of coercion made to you prior to the plea, in an effort to induce the plea? _____ Yes           _____ No

If the answer is “yes,” please explain:






9.  Did you understand the range of punishment for the offense to which you pled guilty? _____ Yes          _____ No

If the answer is “no,” explain what you believed the range of punishment was:


Did you understand the difference between consecutive and concurrent terms of imprisonment? _____ Yes         _____ No



10.  Was there a plea offer made in your case?   _____ Yes          ______ No

If the answer is “yes,” indicate all plea offers made:






Did you plead guilty pursuant to a plea agreement with the State? _____ Yes     _____ No

If the answer is “yes,” indicate the plea agreement in its entirety:






Did the prosecutor agree to reduce, dismiss or not file other charges as part of this plea agreement?   ______ Yes         ______ No

If the answer is “yes,” please identify those charges:





Did the prosecutor perform consistently with the agreement? ______ Yes        ______ No

If the answer is “no,” please explain:




Did the Court follow the plea agreement?   ______ Yes          ______ No

If the answer is “no,” did your attorney explain your right to withdraw your guilty plea?  
______ Yes          ______ No
11.  Did your attorney make any representations to you about how much time you would serve in prison before becoming eligible for parole?   ______ Yes          ______ No

If the answer is “yes,” please explain:





12.  At the time of your plea, were you under the influence of drugs or alcohol? 
_____ Yes          _____ No

If the answer is “yes,” please list drugs and describe how they affected your ability to understand the proceedings:






13.  Was there anything in your past medical history, especially any psychological history you might have, that you wanted your attorney to look into or which you believe might affect your plea? _____ Yes          _____ No

If “yes,” describe (i.e., past psychiatric problems and evaluations, head injury, etc.).






14.  Besides this conviction, have you ever pled guilty or been found guilty of a crime?   _____ Yes          _____ No

If the answer is “yes,” list crime, year convicted, location where convicted, and length of sentence?






Have you ever been on probation or parole? _____ Yes          _____ No
15.  Do you understand that if you successfully set aside this plea, you can be prosecuted for:

(1)  The charges which were dismissed based upon entering the plea? 
_____ Yes          _____No          ______ not applicable

(2)  Greater charges that may have been reduced for the plea? 
_____ Yes          _____ No          _____ not applicable

(3)  If you have prior convictions, and in exchange for the plea the state did not proceed against you as a prior and persistent offender with possible extended punishment terms, do you understand that if your plea is vacated the state may proceed against you as a prior and persistent offender with greater potential punishment? _____ Yes          _____ No          ______ not applicable

Do you understand that the sentence you received will be gone and of no effect if you vacate your sentence and conviction, and a greater sentence is possible at trial or at any subsequent guilty plea? _____ Yes          _____ No



[bookmark: _GoBack]16.  Do you have any other complaints about your attorney’s representation that were not addressed by your Form 40 or this Questionnaire?  _____Yes        _____No

If the answer is “yes,” please explain:




17.  Do you have any other complaints about the fairness of your court proceedings that were not addressed by your Form 40 or this questionnaire, such as unfair actions by the prosecutor or judge?       _____Yes          _____No

If yes, explain:




________________________
Signature

________________________
Date
[bookmark: PCQuestionnaireFor29_15]POSTCONVICTION QUESTIONNAIRE - 29.15

	Name  _________________________	Inmate No. ______________

	Address   _______________________	Birth Date _____/____/_____

City   __________________________	Social Security No. _____-_____- _____

State   __________________________

Zip  ___________________________




INSTRUCTIONS:

1.  Answer all the questions as fully and accurately as possible, as this information will assist counsel in preparing your amended motion.

2.  If additional pages are necessary, use additional pages.  Write your name in the top right-hand corner of each page and include the number of the question you are answering.

3.  Sign your name at the end of the questionnaire in the space provided and write down the date you signed it.

4.  Return the questionnaire in the enclosed self-addressed, stamped envelope within the next two weeks.

1.  Did your trial attorney present the defense you wanted him/her to present? 

_____Yes        _____ No

If not, what was your proposed defense?






2.  Did your trial attorney contact the witnesses you wished him/her to contact? 

_____ Yes        _____ No        _____ Don't know


If not, list the names, addresses and telephone numbers of all witnesses you wanted your attorney to contact along with a brief description of what they would have testified to.
(Give any information that would be helpful in locating these witnesses).










Had you given your attorney these names and addresses? _____ Yes         _____ No

How many times did you request your trial attorney to contact specific witnesses?

When were there requests made? (check the appropriate answer)

_____ after your trial attorney first visited with you 
_____ just before or after arraignment 
_____ just before or after the preliminary examination 
_____ just prior to trial during trial other (explain)

Did any requested witnesses try to contact your attorney themselves to tell him/her that they could be a witness? 
_____ Yes          _____ No          ______ Don’t Know
3.  Did your attorney call any defense witnesses to testify at trial? _____Yes     _____ No

If “yes,” was there any helpful questions that your attorney failed to ask your defense witnesses
____ Yes          _____No. 

 If “yes, explain in detail:






4.  Did you have a trial by jury? _____ Yes          _____ No

If you answered “no,” please continue to answer the following questions under #4:

Did your trial attorney discuss waiving a jury trial with you? _____ Yes          _____ No

Did you want a trial by jury? _____ Yes          _____ No

Why did your attorney advise you to waive a jury trial?




Did you agree with your attorney’s advice?  ____Yes          ____No

Who ultimately made the decision to waive your jury trial?  ___Me      ___ My Attorney


5.  Were you shackled or handcuffed during your trial? _____ Yes          _____ No

If “yes,” was the jury able to see that you were shackled? _____ Yes         _____ No

Did you wear jail clothing during trial?  ____ Yes          ____No

If “yes,” did you request that your attorney provide you with street/dress clothing?  
____Yes          ____No

If you requested but were refused street/dress clothes, what reasons were given by your attorney or the judge for refusing this request?

6.  Did the police read you your rights when you were arrested? _____ Yes     _____ No

Were you questioned by the police after your arrest? _____ Yes         _____ No

Did you request an attorney before the police questioned you? _____ Yes        _____ No

Did you request an attorney while the police were questioning you? ____ Yes    ____ No

If you requested an attorney, was that request honored? _____ Yes         _____ No

Did police continue to question you after you requested an attorney? _____ Yes   _____ No

Did you make a statement or answer questions explaining what, if anything, you knew about the case? _____ Yes          _____ No

If yes, was it written? _____ Yes          _____ No

Who wrote it?

Was it videotaped? _____ Yes          _____ No

Was it recorded on audiotape? _____ Yes          _____ No

Do you believe your statements were coerced or forced in anyway?  ____Yes       ____ No

If “yes,” describe in detail why you believed your statements were coerced:






Did anyone make you any promises in exchange for making a confession or statement? 
 _____ Yes          _____ No

If “yes,” what were those promises and who made them?




Did the person making the promise carry out the promise? _____ Yes         _____ No

Was your statement or confession introduced at trial? _____ Yes _____ No

7.  Did you testify at trial? _____ Yes          _____ No

Did your trial attorney discuss with you whether or not he/she believed you should testify? _____ Yes          _____ No

What was your trial attorney’s advice about whether or not you should testify?






Did you agree with your trial attorney's advice? _____ Yes          _____ No

Who ultimately made the decision that you would or would not testify?
 ____Me          ____My attorney


If you did not testify and wanted to do so, how would your testimony have assisted your defense?







8.  Were there any plea offers made by the State that you are aware of? ____Yes    ____No

If yes, list all plea offers made by State and approximate date of such offers:







Did you reject all these offers? ____Yes         ____No

Did you make any counter-offers? ____Yes         ____No
    
If “yes,” list counter-offers that were made:

List any complaints you have about the plea bargaining process in your case:






9.  Did you have a preliminary hearing? _____ Yes	_____ No

If yes, was a transcript made of the hearing? _____ Yes        _____ No        _____ Don't know

Did any of the witnesses at the preliminary hearing testify differently at trial? 
_____Yes          _____No

If yes, did your attorney impeach these witnesses at trial with their preliminary hearing testimony?  _____Yes         _____No

If “no,” explain the witness’ inconsistent statements made at preliminary hearing in detail:








10.  Were any pretrial depositions taken in your case? ____Yes          _____No

If “yes,” were you given a copy of the transcript of the depositions? ____Yes         ____No

Did any of the witnesses at the depositions testify differently at trial? ____Yes         ____No

If “yes,” did your attorney impeach these witnesses at trial with their deposition testimony?
___Yes         ____No

If “no,” explain the witness’ inconsistent statements made at depositions in detail:







11.  Were there any pretrial motions that you believed your attorney should have filed but did not? ____Yes          ____No          ____ Not sure

If “yes,” explain in detail:






12.  How many times did you see your trial attorney before and after trial?

How long did you visit with your trial attorney each time you saw him/her?

Did you feel you had adequate time to discuss your case with your trial attorney? 
_____ Yes          _____ No

Did your attorney have another attorney or investigator working with him/her on your case? _____ Yes          _____ No

Who was the investigator or other attorney?

Did you meet with this investigator or other attorney? _____ Yes          _____ No

List any investigation that you asked your attorney to do which was not done:









13.  If you have any complaints about your appellate counsel, please describe those complaints in detail:







14.  Do you authorize me to subpoena the file your trial and appellate attorneys compiled?  
____Yes          ____No


15.  Do you understand that if your postconviction action is successful and your conviction and sentence are vacated, a greater sentence is possible if you are reconvicted at a new trial?
____Yes         ____No
____Not applicable because I have already received the maximum sentence.


16.  Have you ever pled guilty or been found guilty of a crime?   _____ Yes    _____ No

If the answer is “yes,” list crime, year convicted, location where convicted, and length of sentence?






Have you ever been on probation or parole? _____ Yes          _____ No


17.  Do you have any other complaints about your attorney’s representation that were not addressed by your Form 40 or this Questionnaire?  _____Yes          _____No

If yes, explain:





18.  Do you have any other complaints about the fairness of your trial that were not addressed by your Form 40 or this questionnaire, such as unfair actions by the prosecutor, judge, witnesses or jurors?       _____Yes          _____No

If yes, explain:









_______________________
Signature


_________________________
Date


[bookmark: ConflictsQuestionnaire]CONFLICTS QUESTIONNAIRE

The answers to these questions will not affect your eligibility for our services.  This information will help us better represent you. 

Were you the only person charged with a crime arising from the events or alleged criminal activity for which you were prosecuted?

	_______ Yes		_______ No		_______ Not Sure

If another person was similarly charged, was that person convicted?

	_______ Yes		_______ No		_______ Not Sure

If anyone else was charged or convicted, please provide the following information with respect to each person:

	Full Name (including aliases)   	Prosecuting County              Charge(s)


If another person was convicted of a crime arising from the same events or activity for which you were prosecuted and convicted, did that person appeal or seek postconviction relief under Rule 29.15 or Rule 24.035?

	_______ Yes		_______ No		_______ Not Sure

If a codefendant is appealing or is seeking postconviction relief, please provide the following information:

	Name of Co-Defendant		Name of Attorney Representing Co-Defendant



	Are you a citizen of the United States of America?            _______ Yes	_______ No


							________________________________
							                          Signature


[bookmark: AuthorizationForReleaseOfInformation]AUTHORIZATION FOR RELEASE OF INFORMATION

TO:	The Custodian of Records




Greetings:

You are hereby authorized to furnish my attorney, ------, or his/her agent, my complete file, or a copy thereof, including all legal records, medical records, documentation, discovery, memorandum, work product, correspondence, notations, and all other recorded information contained therein.  You are also authorized to participate in oral interviews or written correspondence with said attorney, and/or his/her investigators or agents, dealing with information and opinions about me or my case, as well as any aspect of my background and conduct of which you have knowledge.  Should the above individual, agency or institution possess a file containing records that concern me, it is my intention that my attorneys and their agents be furnished a copy of all documents and other information contained therein. 

I certify that I am fully aware that certain state and federal regulations as well as policies of some individuals and private agencies require that I voluntarily and knowingly sign this document before the above source is permitted to disclose information or release records and documents concerning me.  This release authorizes disclosure of information that would otherwise be considered confidential.  Photocopies of this release shall be considered as valid as the original.  This authorization shall remain in force for 48 months after the date of my signature below.


_________________________	_________________________
Date	NAME (Printed)

	_________________________
	NAME (Signed)
	
_________________________	_________________________
DOB	SSN                                                                                    

Subscribed and sworn to before me this              day of __________________, 2011.

                                                                  _____________________________
                                                                  Notary Public


[bookmark: AuthorizationForCommunications]AUTHORIZATION FOR COMMUNICATIONS

The attorney client relationship is confidential.  Under ethical rules I am not authorized to discuss your case with anyone without your permission, except as necessary to carry out the representation.  This means I can’t discuss your case with concerned family or friends.  If you wish to authorize me to speak with family or friends about your case, please list them by name, address, phone number, and relationship.  Also, please indicate whether you are authorizing me to discuss all aspects of your case or only public information, such as case status, hearing dates, etc.  Please be aware that if confidential matters are discussed with friends or family members, the attorney-client privilege may be waived.

 I hereby grant authorization for my attorney to discuss my post-conviction relief case with the following persons.  I understand that if I have indicated that “all” information may be discussed,  I have authorized counsel to discuss all aspects of my case with the person indicated; otherwise, communications will be limited to public information only.  I may revoke this authorization at any time by notifying counsel.


Name	Address	 Phone		Relation	ship  	Information:
					             All or Public Only 


_______________	____________________	__________     __________	   __________	

_______________	____________________	__________     __________	   __________

_______________	____________________	__________     __________	   __________

_______________	____________________	__________     __________	   __________

_______________	____________________	__________     __________	   __________

_______________	____________________	__________     __________	   __________




_________________________________	__________________
Signature						Date
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	MISSOURI STATE PUBLIC DEFENDER SYSTEM


	

	



[bookmark: ClientLetterAcknowlReceiptCompletedForms]-------, 2011


(Client)

Re:  	------- v. State, ------- County Case No. -------

Dear -------:

I have received your completed questionnaires.  Thank you for returning those so promptly.  

(For 24.035’s:  At this time I am awaiting preparation and receipt of the transcript of your guilty plea and sentencing from the court reporter before I can proceed to draft an amended motion pursuant to Rule 24.035.  The amended motion will be due sixty days after the transcript has been completed and filed with the Court.  As soon as I receive the transcript, I will send you a copy.)  (For 29.15’s:  Before I discuss your postconviction claims, I will need to read through your trial transcript, your trial attorney’s file, your appellate attorney’s file, the Court’s file, and the materials that you have sent me so that I can become thoroughly familiar with your case.)  

Whenever I reach your case and have thoroughly reviewed all matters, I will arrange with the correctional facility for us to us to have an unmonitored telephone conversation or visit in order to discuss your postconviction claims.  I look forward to speaking with you soon.

Sincerely, 



------
Attorney at Law 
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[bookmark: TrialAttyLetter2nd_AuthorReleaseInfo]------, 2011


(Trial Attorney)

Re:  	State of Missouri v. -------
	------- County Case No. -------
       	(Postconviction case:  -------)

Dear Mr. -------:

In conjunction with my request of -------, 201--- for Mr. -------’s file, I have enclosed an Authorization for Release of Information signed by Mr. ------- for your records and security.  Please send us Mr. -------’s file at your earliest convenience.  Thank you for your assistance.

Sincerely,



------
Attorney at Law 

Enclosure
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[bookmark: ClientLetterRegardingGrant30DayExtension]-------, 201---


(Client)

Re:  	------- v. State, ------- County Case No. -------

Dear Mr. -------:

The Court has granted our Motion for Thirty-Day Extension of Time to File Amended Motion.  No further extensions will be requested.  The Rule 29.15/24.035 amended motion in your case is now due on -------, 201---.  I will be contacting you before that date to discuss your postconviction claims.  

Sincerely,



------
Attorney at Law 
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[bookmark: ClientLetter_GuiltyPleaSentencingTranscr]-------, 201---


(Client)

Re:  	------- v. State, ------- County Case No. -------

Dear Mr. -------:

Enclosed please find a copy of the transcript of your guilty plea and sentencing in ------- County Case No. ------- for your review.  This transcript was filed with the Court on -------, 201---, which means that your amended motion for postconviction relief will be due on -------, 201---.

After I have had the opportunity to review the guilty plea and sentencing transcript, the completed forms you sent, your former attorney’s file, and the court documents in your case, I will make arrangements to contact you to discuss your post-conviction case.  At that time we will discuss the merits of your pro se motion and any additional claims that you may wish to make.

Sincerely,



------
Attorney at Law 
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[bookmark: DOCfaxAttyClientPhoneCalls]TO:		------ Correctional Center

FROM:	------, Attorney at Law  

DATE:		------, 201---

RE:		Attorney-Inmate Telephone Call


I need to place a confidential telephone call to ------, Inmate ID # ------, on ------, 201--- at ------ a.m./p.m. to discuss his pending post-conviction relief case, upon which I have been appointed as his attorney.  If the proposed time for this call is inconvenient, please advise and I will reschedule the call.  If there is a certain extension that I need to request when placing the call, please advise by return fax or call.  Thank you for your assistance.





							_______________________________
							------, MoBar #------ 
							Attorney at Law  



[bookmark: NoticeVoluntaryDismissal24_035]IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---

-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


NOTICE OF VOLUNTARY DISMISSAL 

	Comes now Movant, -------, and pursuant to Rule 67.02, voluntarily dismisses his above-captioned Rule 24.035 action for postconviction relief.  Movant understands that when 180 days have expired since the date of his delivery to the Department of Corrections, he is barred from filing any further claims or motions pursuant to Rule 24.035 concerning his underlying criminal conviction(s) in ------- County Case No. ------.

						_____________________________________
						-------, Movant 
						Inmate ID # -------


CERTIFICATE OF SERVICE

	I, ------, hereby certify that on this _____ day of ________________, 201---, a true and correct copy of the foregoing was mailed, postage prepaid, to -------.


						____________________________________
						(attorney) 
[bookmark: NoticeVoluntaryDismissal29_15]
IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---

-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


NOTICE OF VOLUNTARY DISMISSAL 

	Comes now Movant, -------, and pursuant to Rule 67.02, voluntarily dismisses his above-captioned Rule 29.15 action for postconviction relief.  Movant understands that when 90 days have expired since the date of the issuance of his appellate mandate, he is barred from filing any further claims or motions pursuant to Rule 29.15 concerning his underlying criminal conviction(s) in ------- County Case No. -------.


						_____________________________________
						-------, Movant 
						Inmate ID # -------


CERTIFICATE OF SERVICE

	I, ------, hereby certify that on this _____ day of ________________, 201---, a true and correct copy of the foregoing was mailed, postage prepaid, to -------.


						____________________________________
						(attorney) 
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[bookmark: ClientLetter_NoticeVoluntaryDismissal]-------, 201---


(Client)

Re:   	------- v. State, ------- County Case No. -------

Dear -------:

Enclosed please find the Notice of Voluntary Dismissal which we discussed over the telephone on -------, 201---.  If this document meets your approval, please sign and return the notice immediately to our office in the enclosed stamped envelope.  As soon as I receive the signed notice from you, I will proceed to file it with the Court and your case will be dismissed.  

Sincerely,



------
Attorney at Law 
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[bookmark: CircuitClerkLetter_AmendedMotion]-------, 201---


(Circuit Clerk)

Re:  	------- v. State of Missouri
       	------- County Case No. --------

Dear Ms. -------:

Please file the enclosed Amended Motion under Rule 24.035/29.15 in the above-referenced postconviction relief case.  Please note my following conflicts or exclusionary dates on which I cannot appear for an evidentiary hearing on this amended motion:  

(list conflict dates here)

A setting on any other date would be fine with me.  I estimate that this hearing will take approximately ------ hours (or days) to complete.

Thank you for your consideration and assistance in this matter.  

Sincerely,


------
Attorney at Law 

c:  	The Honorable -------, Circuit Court Judge, Division ---
     	-------, ------- County Prosecuting Attorney  
     	-------, #-------, ------- Correctional Center
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[bookmark: ClientLetter_EvidentiaryHearingDate]------, 201---


(Client)

Re:  	------ v. State, ------ County Case No. ------

Dear ------:

The Court has granted an evidentiary hearing in your postconviction case.  The hearing on your amended motion for postconviction relief has been set on ---day, ------, 201--- at ------ a.m./p.m. in ------ County.  I have applied for a Writ to secure your presence at the hearing.  A few days before the hearing, I will make arrangements to speak with you over the telephone to discuss the procedures and your testimony for the hearing.

Please write me in the meantime if you have any questions.

Sincerely,



------
Attorney at Law 
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[bookmark: ApplicationOrder_WriteHabeasCorpusAdTest]-------, 201---


(Circuit Clerk)

Re:  	------- v. State of Missouri
	------- County Case No. -------

Dear Ms. -------:

Please file the enclosed Application for Writ of Habeas Corpus Ad Testificandum and companion writ for the Court's use in obtaining the presence of ------- for the evidentiary hearing now set in this matter on -------, 201--- at ------- a.m./p.m.  (Please bring this application and writ to Judge -------’s attention for ruling at your earliest convenience.)  
(I have also mailed a copy of this application and writ directly to Judge ------- for ruling.)  Thank you for your assistance.

Sincerely,



------
Attorney at Law 

c:  	The Honorable -------, 
-------, ------- County Prosecuting Attorney 
-------, Warden, ------- Correctional Center
     



IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI 
DIVISION -------


-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)



APPLICATION FOR WRIT OF HABEAS CORPUS AD TESTIFICANDUM

Comes now Movant, by undersigned counsel, and makes application to this Court for a Writ of Habeas Corpus Ad Testificandum to issue in the above-captioned cause, stating as follows:
	1.	------- is the Movant in the above-captioned postconviction relief action filed pursuant to Rule 29.15 / 24.035 and is presently confined within the Department of Corrections at the ------- in -------, Missouri.
	2.	An evidentiary hearing is set in this cause on -------, 201--- at ------- a.m./p.m. in the ------- County Circuit Court, Division ---.
	3.	Because ------- expects to testify as a material and necessary witness and to assist counsel at such hearing, he/she will be substantially and irreparably prejudiced by his/her failure to attend such hearing.
	WHEREFORE, movant requests this Court issue a Writ of Habeas Corpus Ad Testificandum in this cause directing the Warden of the -------, or his designee, to produce ------- before this Court on -------, 201--- at ------- a.m./p.m. so that he/she can be made available for the hearing of this matter.														Respectfully submitted,
						
________________________________
						(attorney address block)

						ATTORNEY FOR MOVANT


	Comes now ------, upon her oath, and states that he/she is the attorney for 
------ and that the facts set forth in the foregoing application are true and correct to the best of her knowledge.

						________________________________
						(attorney)

	Subscribed and sworn to before me, a notary public, this _____ day of ____________, 2011.


						________________________________
						Notary Public


CERTIFICATE OF SERVICE

	I, ------, hereby certify that on this ----- day of -------, 201---, a true and correct copy of the foregoing was mailed postage prepaid to ------- and -----, Warden, -------.
						_________________________________
				(attorney)

IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI 
DIVISION -------


-------,							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


WRIT OF HABEAS CORPUS AD TESTIFICANDUM

TO:	(warden)

	YOU OR YOUR DESIGNEE ARE HEREBY COMMANDED to deliver the person of -------, Inmate ID # -------, now in your custody, to Division --- of the ------- County Circuit Court at -------, Missouri, so that he/she may testify, as a material and necessary witness, in the above-captioned postconviction relief case set for hearing on -------, 201--- at ------- a.m./p.m., or at such time as is subsequently directed by the Court, and hold said ------- until completion of the hearing or as otherwise ordered by the Court.  
	SO ORDERED this _____ day of -------, 201---.

							___________________________________ 		-------, JUDGE
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[bookmark: JudgeLetter_JudgmentNotReceived]-------, 201---


(Judge)

Re:	------- v. State of Missouri 
	------- County Case No. -------

Dear Judge -------:

On -------, 201---, an evidentiary hearing was held in ------- County on Mr. -------’s amended motion for postconviction relief.  To date, we have not received any notice of a ruling in this matter.  I wanted to bring this to the Court's attention so that Mr. -------’s case would not be inadvertently over-looked.  Thank you for your consideration.

Respectfully,


------
Attorney at Law 

c:  	-------, ------- County Circuit Clerk
-------,------- County Prosecuting Attorney 
     	-------, #-------, ------- Correctional Center   
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[bookmark: ClientLetter_JudgmentDenyingRelief]-------, 201---


(Client)

Re:  	------- v. State, ------- County Case No. -------

Dear -------:

I regret to inform you that Judge ------- has denied relief in your postconviction case.  I have enclosed a copy of the Findings of Fact and Conclusions of Law which have been entered by the Court in this regard.  

You do have the right to appeal this decision to the ------ District of the Missouri Court of Appeals in -------.  We have forty days after the date the judgment was entered in which to file a notice of appeal of this judgment.  If you choose to appeal, I will prepare and file a notice of appeal on your behalf and will order a transcript of your postconviction hearing.  A few weeks thereafter, a different attorney will be appointed to represent you on the appeal.  Please mail me a note immediately indicating whether or not you wish to appeal.  A self-addressed and stamped envelope is enclosed for your use in this regard.  

I am sorry that we did not receive a better result in your postconviction case.

Sincerely,



------
Attorney at Law 
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[bookmark: ClientLettter_NoticeOfAppeal]-------, 201---


(Client)

Re:   	------- v. State, ------- County Case No. -------

Dear -------:

Enclosed please find a copy of the notice of appeal for your postconviction case which has been filed with the Court.  Your case will be assigned to an appellate attorney from the Public Defender System.  You will be hearing from that attorney in a couple of weeks.  One of the first things that attorney will do is to request preparation of a transcript of your evidentiary hearing held on -------, 201---.  You should receive a copy of that transcript when it has been completed.

This concludes my representation in your postconviction case.  I wish you the best of luck on appeal.

Sincerely,



------
Attorney at Law 



[bookmark: NoticeOfAppeal]               IN THE CIRCUIT COURT OF       COUNTY, MISSOURI

	Judge or Division:
     Honorable      

	Case Number:
          

	Plaintiff/Petitioner:

         
                                                     
             
                                                                 vs.
Defendant/Respondent:

    STATE OF MISSOURI
	Appellate Number:
          

	
|_|  Filing as an Indigent

	
	Court Reporter:
          

	
|_|  Sound Recording
      Equipment

	
	Reporter’s Telephone:
     (     )      -     

	Number of Days of Trial:
     1

	
	Date of Judgment/Sentence:
          
(Attach a copy)
	Date Post Trial Motion Filed:
     n/a

	
	Date Ruled Upon:
     n/a

	Date Notice Filed:
    
	
(Date File
  Stamp)



Notice of Appeal

|_| Supreme Court of Missouri                 Court of Appeals:          |_| Western           |_| Eastern          |_| Southern

	
Notice is given that           appeals from the judgment/decree entered in this action on             (date).


	
Complete if Appeal is to Supreme Court of Missouri
     Jurisdiction of the Supreme Court is based on the fact that this appeal involves:  
     (Check appropriate box)

|_|  The validity of a treaty or statute of the United States		|_|  The title to any state office in Missouri
|_|  The construction of the revenue laws of Missouri		|_|  The punishment imposed is death
|_|  The validity of a statute or provision of the Constitution of Missouri

     If the basis of jurisdiction is validity of a United States treaty or statute, the validity of a Missouri statute or Constitutional provision or construction of Missouri revenue laws, a concise explanation, together with suggestions, if desired, is required.  This may be filed as part of or with this notice of appeal or, in the alternative, may be filed within ten days after the notice of appeal is filed by filing it directly with the Clerk of the Supreme Court.  See Rule 81.08(b) and (c) and Rule 30.01(f) and (g).

	Appellant’s Attorney/Bar Number


          

	Respondent’s Attorney(s)/Bar Number(s)
(If multiple, list all or attach additional sheets)

          Shaun Mackelprang, Bar No. 49627


	Address

	Address
          Office of the Attorney General
          P. O. Box 899, Jefferson City, MO 65102

	Telephone  
          

	Fax  
          
	Telephone  
          (573) 751-3321
	Fax  
          (573) 751-5391

	Appellant’s Name
                    

	Respondent’s Name
          STATE OF MISSOURI

	Address
               
               

	Address
          
          

	Telephone  
          n/a  

	Telephone  
           

	Brief Description of Case          
     
     


	Date of Appeal Bond
          n/a

	Amount of Bond
          n/a
	|_| Bond Attached

	Signature of Attorney or Appellant



	Date





Notice to Appellant’s Attorney

          Local rules may require supplemental documents to be filed.  Please refer to the applicable rule for the district in which the appeal is being filed and forward supplements as required.


Certificate of Service

          I certify that on              , I served a copy of the notice of appeal on the following parties, at the following address(es), by the method of service indicated.

	Office of the Attorney General, P.O. Box 899, Jefferson City, MO 65102  (regular mail)

	

	

	

	

	

	



                                                                                                                ________________________________________
                                                                               			Appellant or Attorney for Appellant                             



Directions to Clerk

          Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record of all parties to the judgment other than those taking the appeal and on all other parties who do not have an attorney.  (A copy of the notice of appeal is to be sent to the Attorney General when the appeal involves a felony.)  Transmit a copy of the notice of appeal to the clerk of the Supreme Court/Court of Appeals.  If a party does not have an attorney, mail the notice to the party at his/her last known address.  Clerk shall then fill in the memorandum below.  (See Rules 81.08(d) and 30.01(h) and (i).)  Forward the docket fee to the Department of Revenue as required by statute.

Memorandum of the Clerk

                 I have this day served a copy of this notice by              regular mail        registered mail        certified mail
 facsimile transmission to each of the following persons at the address stated below.  If served by facsimile, include the time and date of transmission and the telephone number to which the document was transmitted.
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________

I have also transmitted a copy of the notice of appeal to the clerk of the

                             Supreme Court                                                Court of Appeals, _________________ District
                             Docket fee in the amount of $ _______________ has been received by this clerk which will be 
                                  disbursed as required by statute.
                             A copy of an order granting leave to appeal as indigent.

________________________________                                                     ________________________________________
                            Date                                                                                                                       Clerk
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[bookmark: CircuitClerkLetter_NoticeOfAppeal]-------, 201---


(Circuit Clerk)

Re:  	------- v. State of Missouri
	------- County Case No. -------

Dear Ms. -------:

Please find enclosed Notice of Appeal, (Western/Eastern District Supplement,) Motion to Appeal in Forma Pauperis and Order for Judge -------'s use in this regard.  Please file stamp this cover letter on the date it is received by your office.  The Notice of Appeal should be sent to the (Southern/Western/Eastern) District Court of Appeals after Judge ------- signs the forma pauperis order. 
 
Thank you for your courtesies and cooperation in this regard.  Do not hesitate to contact me if you have any questions.

Sincerely,



------
Attorney at Law 

c:  	Appellate Clerk, -------ern District
     	Office of Attorney General
       	-------, ------- County Prosecutor
	


[bookmark: FormaPauperisMotion_Order]IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---


-------, 						)
							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


MOTION TO APPEAL IN FORMA PAUPERIS

	Comes now Movant, by undersigned counsel, and moves this Court for permission to prosecute his appeal in the above-entitled cause in forma pauperis, stating as follows:
	1.	Movant was convicted after a guilty plea/jury trial of the class --- felony of ------- in ------- County Case No. -------.
	2.  	Movant is currently serving a ------ -year sentence for this conviction at the ------- Correctional Center in -------, Missouri. 
	3.  	Movant was represented by the Public Defender at his (guilty plea/jury trial) (, on his direct appeal) and on his Rule (24.035/29.15) action.  Movant has filed an affidavit of indigency with the Office of the State Public Defender and has been approved as indigent for purposes of Public Defender representation.  The Public Defender will continue to represent Movant in this appeal.
	4.	Movant is totally without means or resources of any nature to pay costs or filing fees for prosecuting his appeal and is a poor person within the meaning of the law.
	WHEREFORE, movant respectfully requests that this Court enter its order allowing movant to prosecute his appeal in the above-entitled cause in forma pauperis.                            
							Respectfully submitted,


							______________________________________
							(attorney address block)





CERTIFICATE OF SERVICE

     I, ------, hereby certify that on this --- day of -------, 201---, a true and correct copy of the foregoing was mailed postage prepaid to the Office of the Attorney General, P.O. Box 899, Jefferson City, Missouri 65102 and to (P.A.).



						_____________________________________
						(attorney)

IN THE CIRCUIT COURT OF ------- COUNTY, MISSOURI
DIVISION ---


-------, 						)
							)
							)
			Movant,			)
							)
vs.							)	Case No. -------
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)



ORDER

   	The Court, having considered movant’s motion to appeal in forma pauperis, finds that movant is totally without means or resources of any nature to pay costs or filing fees for prosecuting his appeal and is a poor person within the meaning of the law.
	NOW, THEREFORE, IT IS ORDERED that ------- be permitted to perfect his appeal in forma pauperis. 
         SO ORDERED on this ____ day of -------, 201---.



						______________________________________
						-------, JUDGE
						DIVISION ---
[bookmark: WEandEDCivilCaseSupplements]
 IN THE MISSOURI COURT OF APPEALS
WESTERN DISTRICT

	WD #
	     




CIVIL CASE INFORMATION FORM
SUPPLEMENT

[Please type or neatly print the information requested.  This form must be filed with the Notice of Appeal (form 8-B) with the Circuit Clerk.]

	------
	
	

	Plaintiff
	
	Attorney's Name

	
	
	

	
	
	Street Address

	vs.
	
	


	
	
	City                                             State                   Zip

	
	
	

	STATE OF MISSOURI
	
	Shaun Mackelprang, Chief Counsel

	Defendant
	
	Attorney's Name

	
	
	P. O. Box 899

	
	
	Street Address

	
	
	Jefferson City                     MO              65102

	
	
	City                                             State                   Zip



Date Notice of Appeal filed in Circuit Court     ________________________________


The Record on Appeal will consist of a:

|_|  Legal File only or   |_| Transcript and Legal File	  (This will include records filed pursuant to 
	    Rules 81.13 and 81.16)

FACTUAL BACKGROUND:   (Events Giving Rise to Cause of Action)




ISSUE(S):   (Anticipated to be Presented by the Appeal; Appellant is Not Bound by this Designation)




IN THE MISSOURI COURT OF APPEALS
EASTERN DISTRICT
APPEAL NO.      ED         
CIVIL CASE INFORMATION FORM
(This form must be filed with the Notice of Appeal with the Circuit Clerk)

List every party involved in the case, indicate the position of the party in the circuit court (e.g. plaintiff, defendant, intervenor) and in the Court of Appeals (e.g. appellant or respondent) and the name of the attorney of record, if any, for each party.  Attach additional sheets to identify all parties and attorneys if necessary.

	Party
	
	Attorney

	------
	
	
	

	
	
	Name                                                               Bar No.

	
	
	

	
	
	Address

	
	
	

	
	
	City, State, Zip Code

	
	
	

	
	
	Phone Number

	
	
	Office of State Public Defender

	                       v.
	
	Law Firm or Office

	
	
	

	STATE OF MISSOURI
	
	Shaun Mackelprang, Chief Counsel
	49627
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[bookmark: Sample_JAdamsVSState_29_15]IN THE CIRCUIT COURT OF MARION COUNTY, MISSOURI


JOHN ADAMS,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)



AMENDED MOTION UNDER RULE 29.15

	Comes now Movant, John Adams, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 29.15, stating as follows:
	1.	Place of Movant's Detention:
Jefferson City Correctional Center, 8200 No More Victims Road, Jefferson City, Missouri 65101.
	2.	Sentencing Court & Location:
The Honorable Robert M. Clayton, II, Judge of the Marion County Circuit Court at Hannibal, Missouri.
	3.	Case Number & Offense:
Marion County Case No. 123456:  Count I – possession of a controlled substance with intent to distribute (class B felony); Count II – trafficking in the first degree (class A felony); and Count III – endangering the welfare of a child (class D felony).
4.	Sentencing Date & Terms:
February 9, 2007:  sentenced as a prior drug offender to 25 years on Count I, 25 years consecutive on Count II, and 7 years concurrent on Count III, for a cumulative sentence of 50 years imprisonment.
  	5.	Finding of Guilty made after:
Jury trial occurring December 13-14, 2006.
6-7.	Appellate Proceedings:
Case No. ED 77777:  convictions affirmed on January 15, 2008 and mandate issued on February 7, 2008.
8.	Claim for Postconviction Relief:
Movant was denied due process of law, a fair trial by an impartial jury, and effective assistance of counsel, in violation of the Fifth, Sixth and Fourteenth Amend-ments to the United States Constitution and Article I, Sections 10 and 18(a) of the Missouri Constitution, because Movant’s trial attorney failed to move to strike for cause a biased venire member who ultimately served on Movant's jury.  Specifically, Juror #17, Steven Graham, announced during voir dire that he could not be fair to the Defendant because of the nature of the case; but due to oversight, no motion was made to strike Mr. Graham, resulting in him serving as a juror and voting to convict Movant.
9.	Facts & Evidence in Support of Foregoing Claim:
	Movant was represented at his jury trial in Marion County Case No. 123456 by attorney, Noah T. Laws, 123 Main St., St. Louis, Missouri 63144.  The following exchanges occurred during voir dire:  
	[DEFENSE COUNSEL]:	… And this is a time for Mr. Anderson and myself to be brutally honest with you.  And we appreciate your honesty.  But if there's anything in any of your life experiences I would like to hear about it, if that would prevent you from sitting as a juror.

And Miss Willing, I already understand what you had to say earlier.  Is there anybody else?  If so, I would like you to raise your hand.

Yes, sir.  Number 17.  I try, but I'm not that great.  Your name is Steven Graham and you're Juror Number 17?

VENIREMAN GRAHAM:   From what I've already heard at the beginning I don’t believe I could be fair for the Defendant.

[DEFENSE COUNSEL]:  	Okay.  And that’s knowing that these are just accusations, correct?

VENIREMAN GRAHAM:   Well –

[DEFENSE COUNSEL]:  	Yes?

VENIREMAN GRAHAM:   Yes.

[DEFENSE COUNSEL]:  	Because, Mr. Graham, you don’t know where this crime occurred, specifically, do you?

VENIREMAN GRAHAM:   No.

[DEFENSE COUNSEL]:  	And you don’t know who was present?

VENIREMAN GRAHAM:   No (Shakes head.)

[DEFENSE COUNSEL]:  	No?

VENIREMAN GRAHAM:   No.

[DEFENSE COUNSEL]:  	And you don’t know what officers were involved, correct?

VENIREMAN GRAHAM:   Right.

[DEFENSE COUNSEL]:  	And you don’t know what mistakes were made, if any, correct?  

VENIREMAN GRAHAM:   Right.

[DEFENSE COUNSEL]:  	And you don’t know the history of this case, correct?

VENIREMAN GRAHAM:   Yes.

[DEFENSE COUNSEL]:  	All right.  And you couldn’t be fair, correct?

VENIREMAN GRAHAM:   I don’t believe so.

[DEFENSE COUNSEL]:  	All right.  And following the Judge's instructions you're confident you just couldn't do it because of the nature of the case?

VENIREMAN GRAHAM:   Correct.

[DEFENSE COUNSEL]:  Mr. Graham, thank you.  Thank you very much for your -- being so forthcoming.

(Tr. 70-72) (Emphasis added).  The foregoing were the only statements made by Mr. Graham during voir dire.
	During challenges for cause, the State had only two:  Juror #26 Dunbar and Juror #16 Yarbrough (Tr. 93-94).  Defense counsel also moved to strike two jurors for cause:  Juror #18 Willing and Juror #5 Toland (Tr. 94-95).  After peremptory strikes were made, the following were announced as jurors:  “numbers 2, 3, 6, 8, 9, 12, 17, 20, 23, 24, 25, 28”, and number 31 was the alternate (Tr. 96).  As noted above, Steven Graham was Juror #17 (Tr. 71).  When the guilty verdicts were announced, Mr. Graham was one of the jurors polled (Tr. 464).  
	A reasonably competent attorney representing Movant under these circumstances would have challenged Juror #17 Graham for cause.  “A defendant has a right to a fair and impartial jury.”  Anderson v. State, 196 S.W.3d 28, 40 (Mo. banc 2006).  If a prospective juror indicates that he cannot be fair and impartial, then he must be stricken for cause.  James v. State, 222 S.W.3d 302, 305 (Mo. W.D. 2007).  Mr. Graham clearly indicated that he could not be fair to Movant because of the nature of the case, and he was not rehabilitated.  Had a motion to strike been made, the trial court would have been obligated to remove Mr. Graham for cause.  
Movant's attorney was ineffective when he failed to move to strike Mr. Graham for cause.  “The failure to challenge for cause a venireperson who admits to a prejudice against the defendant is ineffectiveness absent an acceptable explanation.”  James v. State, 222 S.W.3d at 307, citing State v. McKee, 826 S.W.2d 26, 28 (Mo. App. W.D. 1992).  Counsel's failure to ask the trial court to strike Mr. Graham was an oversight, and not a matter of trial strategy..
The fact that Mr. Graham served on the jury “can only mean that [Movant] was tried in violation of his constitutional right to an impartial jury and that prejudice is so likely that prejudice may be presumed.”  James, 222 S.W.3d at 307, citing McKee, 826 S.W.2d at 29.  As a result, Movant was denied due process of law, a fair trial by an impartial jury, and effective assistance of counsel, and a new trial before an unbiased jury is warranted.
10-14.  Prior Pleadings:
None, other than Movant's direct appeal in Case No. ED 77777 and his pro se motion under Rule 29.15 timely filed in this cause on March 18, 2008.
15-16.  Prior Counsel:
 	Movant was represented at all relevant proceedings in Marion County Case No. 123456 by Noah T. Laws, 123 Main St., St. Louis, Missouri 63144.  Movant was represented on direct appeal in Case No. ED 89353 by Macon Wright, Public Defender’s Office, 1000 W. Nifong, Building 7, Suite 100, Columbia, Missouri 65203.  
	17.	Other Current Sentences:
None.
18.	Movant has been granted leave to proceed in forma pauperis.
	WHEREFORE, Movant requests that the Court grant an evidentiary hearing on the foregoing amended motion, vacate Movant's convictions and sentences imposed in Marion County Case No. 123456, and order a new trial therein.   
						Respectfully submitted,	

________________________________
						Cinda J. Eichler, MoBar #35456
						State Public Defender’s Office
1000 W. Nifong, Building 7, Suite 100
Columbia, MO  65203
						(573) 882-9855
						FAX (573) 882-9468

						ATTORNEY FOR MOVANT


					
CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this 3rd day of June, 2008, a true and correct copy of the foregoing was mailed, postage prepaid, to Timothy W. Anderson, Attorney General, P. O. Box 899, Jefferson City, MO 65102.

						_________________________________
						Cinda J. Eichler 
[bookmark: Sample_JBrownVSState_29_15]IN THE CIRCUIT COURT OF LAWRENCE COUNTY, MISSOURI
THE HONORABLE DAVID R. MUNTON, PRESIDING

JOHN BROWN,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


AMENDED MOTION UNDER RULE 29.15

	Comes now Movant, John Brown, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 29.15, stating as follows:
	1.	Place of Movant's Detention:
Potosi Correctional Center, 11593 State Highway O, Mineral Point, Missouri 63660.
	2.	Sentencing Court & Location:
The Honorable David R. Munton, Special Judge for the Lawrence County Circuit Court at Mount Vernon, Missouri.
	3.	Case Number & Offenses:
Lawrence County Case No. 123456:  first degree statutory sodomy. 
4.	Sentencing Date & Terms:
December 16, 2005:  twenty years imprisonment.
  	5.	Finding of Guilty made after:
Jury trial occurring October 25-26, 2005.
6-7.	Appellate Proceedings:
Case No. SD 77777:  conviction affirmed on February 23, 2007 and mandate issued on March 13, 2007.
8.	Claims for Postconviction Relief:
Movant was denied due process of law, a fair trial, the right to testify in his own defense, and effective assistance of counsel, in violation of the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Article I, Sections 10, 18(a) and 22(a) of the Missouri Constitution, because: 
(a).  	Trial counsel failed to object to the testimony of Brandy Conway, a forensic interviewer for the Child Advocacy Center, concerning the content of her interview of the alleged victim as inadmissible hearsay and bolstering; and
(b).	Movant was not given an opportunity to testify at trial, both counsel and the trial court failed to adequately advise Movant concerning his fundamental right to testify in his own defense, and Movant did not voluntarily waive his right to testify.
9.	Facts & Evidence in Support of Claims for Postconviction Relief:
(a).	Trial counsel failed to object to the testimony of Brandy Conway, a forensic interviewer for the Child Advocacy Center, concerning the content of her interview of the alleged victim as inadmissible hearsay and bolstering.

Movant was charged in Lawrence County Case No. 123456 with first degree statutory sodomy for an act allegedly committed against twelve-year-old Jane Doe in June, 2004.  Movant was represented at his jury trial on this charge by Noah T. Laws, 123 Main St., Carthage, Missouri 64836.  After Jane Doe testified at trial, the State called Brandy Conway, a forensic interviewer for the Child Advocacy Center.  During Ms. Conway’s direct examination, the following colloquy occurred:
	Q.	And did [Jane Doe] make statements to you regarding what had happened – what she alleged happened between her and John Brown?
	A.	Yes.
	Q.	Was she specific about what had happened?
	A.	Yes.
	Q.	Did she say she was ever touched by John Brown in a manner that was sexually explicit?
	A.	Yes.
	Q.	Do you recall what she told you about that?
	A.	That he stuck his finger in her private area.
				*	*	*
	Q. 	Do you recall where Jane said these things happened to her at – where she was at?
	A.	At her grandmother’s.
(Tr. 294-295, 297).  There was no objection by defense counsel to this testimony.  Ms. Conway’s testimony was consistent with Jane’s trial testimony.  
	Defense counsel recalled Brandy Conway as a witness while presenting the defense’s evidence.  At this time, the State (and then the defense in response) elicited further and more detailed testimony from Ms. Conway about statements Jane had made concerning the charged incident allegedly committed by Movant (Tr. 361-370).  Again, there was no objection by defense counsel when the State began this line of questioning and this further testimony was consistent with and corroborative of Jane’s trial testimony.
	Defense counsel was ineffective when he failed to object to Brandy Conway’s testimony about Jane’s statements on the basis of being inadmissible hearsay and bolstering.  These statements were not admissible under Section 491.075, RSMo 2004, an exception to the hearsay rule which allows the admission of statements of children under age fourteen in sex cases when the court finds, after an evidentiary hearing, that the content and circumstances of the statement provide sufficient indicia of reliability.  In Movant's case, the State did not file a motion under Section 491.075 and no hearing was held.  Had defense counsel objected to Ms. Conway’s testimony on the basis of hearsay and bolstering, the trial court would have been obligated to sustain the objection and preclude Ms. Conway’s testimony.  No reasonable strategy exists for counsel’s failure to object.  Movant was prejudiced by Ms. Conway’s testimony because its consistency with the alleged victim’s testimony corroborated and bolstered that testimony for the jury, causing the jury to find Jane more credible.  Had this testimony been excluded, a reasonable probability exists that the outcome of Movant's trial would have been different. 

(b).	Movant was not given an opportunity to testify at trial, both counsel and the trial court failed to adequately advise Movant concerning his fundamental right to testify in his own defense, and Movant did not voluntarily waive his right to testify.
During pretrial visits at the county jail, Movant advised his attorney, Noah T. Laws, that he wanted to testify at trial in his own defense.  Counsel responded that he did not think that would be a good idea because Movant's prior convictions would then be revealed to the jury.  Immediately before the trial began, the Court asked defense counsel, “Have you made a decision whether he’s going to testify or not?” (Tr. 12).  Defense counsel replied, “At this point, I don’t think he will judge.” (Tr. 12).  During the trial while defense counsel was presenting his case, Movant again told counsel he wanted to testify.  Counsel responded that based on the evidence that had been presented, there was no need for counsel to call Movant to testify.  Counsel never told Movant that the decision to testify or not testify was exclusively Movant's decision, and not counsels’ decision, to make.  Movant wanted to testify at trial, but was not given the opportunity to do so.  Movant believed that his attorneys had made a strategic decision not to call him as a witness at trial, and Movant did not know that he had the right to override his attorneys’ decision in that regard.  No record was made by the trial court to determine whether Movant knowingly waived his right to testify.  
A defendant's right to testify on his own behalf is a fundamental constitutional right, which is personal to the defendant and cannot be waived by counsel.  Jones v. Baines, 463 U.S. 745, 751, 103 S.Ct. 3308, 3312, 77 L.Ed.2d 987 (1983); Brown v. State, 882 S.W.2d 154, 156 (Mo. App. E.D. 1994); State v. Blewett, 853 S.W.2d 455, 460-461 (Mo. App. W.D. 1993).  “Because the right to testify is a fundamental constitutional guarantee, only the defendant is empowered to waive the right.”  State v. Fanning, 939 S.W.2d 941, 949 (Mo. App. W.D. 1997).  Defense counsel bears the primary responsibility for advising his client of his right to testify or not to testify, of the strategic implications behind each choice, and that it is ultimately a decision for the client to make.  U.S. V. League, 953 F.2d 1525 (11th Cir. 1992).  
Because Movant did not receive such advice, he did not believe that the choice to testify was his to make.  Consequently, Movant did not knowingly waive his right to testify.  Furthermore, this lack of advice was not cured by the trial court because the trial court failed in its obligation to make a record to determine whether Movant was knowingly waiving his right to testify.  See Kuhlenberg v. State, 54 S.W.3d 705, 708 (Mo. App. E.D. 2001); Howard v. State, 59 S.W.3d 586, 588-9 (Mo. App. E.D. 2001); Allen v. State, 50 S.W.3d 323, 327 (Mo. App. W.D. 2001); and State v. Young, 882 S.W.2d 291, 293 (Mo. App. W.D. 1994).  A waiver of the fundamental right to testify must be voluntarily and knowingly made with acknowledgement that defendant understands the choice is his, and not counsel's, to make.  Kuhlenberg, 54 S.W.3d at 708.  Here, the trial court failed to make a record concerning Movant's right to testify as prescribed by the higher courts.  See Slater v. State, 147 S.W.3d 97 (Mo. App. W.D. 2004).  Had the trial court asked Movant at the conclusion of the evidence whether or not he wanted to testify, Movant would have informed the court that he wanted to testify.  Had the trial court informed Movant that the right to testify was Movant's decision, and not counsels’ decision, to make and that Movant could override his attorneys’ decision in that regard, Movant would have insisted on testifying at trial.  Trial counsels’ and the trial court’s lack of advice in this regard deprived Movant of his right to testify at trial, his right to effective assistance of counsel, and his right to due process of law.
Had Movant been given the opportunity to testify at trial, he would have taken the stand and informed the jury that he did not ever touch Jane, the alleged victim, in an inappropriate manner.  He would have explained that Jane had routinely been using him as a means of transportation to meet up with her 17 or 18-year-old boyfriend, Dakotah.  After Jane ran off with Dakotah for two hours when Movant had taken all the kids out to the skating rink, Movant reported this to Jane’s grandmother who grounded Jane and told her she could no longer see Dakotah.  It was after this incident that Jane made up the allegations of sexual misconduct against Movant.  Had the jury heard Movant's testimony, a reasonable probability exists that the outcome of Movant's trial would have been different.
10-14.  Prior Pleadings:
None, other than Movant's direct appeal in Case No. SD 77777 and his pro se motion under Rule 29.15 timely filed in this cause on April 24, 2007.
15-16.  Prior Counsel:
 	Movant was represented in Lawrence County Case No. 123456 by Noah T. Laws, 123 Main St., Carthage, Missouri 64836.  Movant was represented on his direct appeal in Case No. SD 77777 by Macon Wright, Public Defender’s Office, 1000 W. Nifong, Building 7, Suite 100, Columbia, Missouri 65203.  
	17.	Movant is not serving any other sentences that he has not challenged.  
	18.	Movant has been granted leave to proceed in forma pauperis.
	WHEREFORE, Movant requests that the Court set an evidentiary hearing on the foregoing allegations, sustain Movant's amended motion under Rule 29.15, vacate Movant's conviction and sentence imposed in Lawrence County Case No. 123456, and order a new jury trial therein.  
						Respectfully submitted,	


________________________________
						Cinda J. Eichler, MoBar #35456
						State Public Defender’s Office
1000 W. Nifong, Building 7, Suite 100
Columbia, MO  65203
						(573) 882-9855
						FAX (573) 875-2594

						ATTORNEY FOR MOVANT





CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this 13th day of July, 2007, a true and correct copy of the foregoing was mailed, postage prepaid, to Robert E. George, Lawrence County Prosecutor, P.O. Box 69, Mount Vernon, Missouri 65712.


						_________________________________
						Cinda J. Eichler 


[bookmark: Sample_JClarkVSState_29_15]IN THE CIRCUIT COURT OF BOONE COUNTY, MISSOURI
DIVISION 2


JOHN CLARK,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


AMENDED MOTION UNDER RULE 29.15

	Comes now, John Clark, by undersigned counsel, and hereby amends his pro se motion and first amended motion under Rule 29.15, stating as follows:
	1.	Place of Movant's Detention:
Eastern Reception, Diagnostic & Correctional Center, 2727 Highway K, Bonne Terre, MO 63628.
	2.	Sentencing Court & Location:
The Honorable Gary M. Oxenhandler, Judge of Division 2 of the Boone County Circuit Court, at Columbia, Missouri.
	3.	Case Number & Offenses:
Boone County Case No. 123456:  Count I – sexual assault (class C felony); Count II – deviate sexual assault (class C felony).    
4.	Sentencing Date & Terms:
January 28, 2008:  consecutive terms of 7 years on each count.  
  	5.	Finding of Guilty made after:  
Jury trial occurring November 20-21, 2007.
6-7.	Appellate Proceedings:
Case No. WD 77777:  convictions affirmed March 17, 2009 and mandate issued  April 8, 2009.
8.	Claims for Postconviction Relief:
(a).	Movant was denied due process of law and effective assistance of counsel, in violation of the guarantees under the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and under Article I, Sections 10 and 18(a) of the Missouri Constitution, when Movant's trial counsel failed to object to an inadmissible and prejudicial portion of the State’s direct examination of the alleged victim regarding:  
(1) Movant not being apprehended for one month; (2) the alleged victim’s stay in a shelter for abused women; and (3) the alleged victim’s fear that Movant was attempting to intimidate her.
	(b).	The trial court lacked jurisdiction to convict and sentence Movant for sexual assault (Count I) and deviate sexual assault (Count II) because Movant was never charged with these offenses and they are not lesser-included offenses for the charged offenses of forcible rape (Count I) and forcible sodomy (Count II).
	9.	Facts & Evidence in Support of Foregoing Claims:
(a).	Movant was charged in Boone County Case No. 123456 with forcible rape and forcible sodomy in connection with events occurring on March 11, 2007 in Columbia, Missouri.  Movant was represented at his jury trial on these charges by attorneys Noah T. Laws and Justin Time, 123 Main St., Columbia, Missouri 65201.  Movant's defense was that the sexual acts were consensual.  During the State’s direct examination of the alleged victim, the following colloquy occurred:
Q.	To your knowledge, was the Defendant immediately apprehended?

A.	No.

Q.	How long was it between the time that you reported the rape and he was apprehended?

A.	About a month.

Q.	What did you do during that month?  Where did you stay?

A.	I stayed at the shelter.  I stayed on a friend’s couch and sometimes I had friends come over to my house.

Q.	What is the shelter?

A.	It’s a women’s – for abused women.

Q.	Okay.  Why was it that you took those measures?

A.	I was – I was scared.  Kristina had started calling my phone, and I – she usually didn’t call my phone, and I thought that maybe he was looking for me.

(Tr. 307-308).  No objections were made by defense counsel during these exchanges.  The jury found Movant guilty of the lesser-included offenses of sexual assault and deviate sexual assault in what the prosecutor described at sentencing as “a compromised verdict by the jury”  (Tr. 571, 589).
The foregoing colloquy contained evidence that was inadmissible and prejudicial in three respects.  First, it was irrelevant that Movant was not apprehended for one month after the alleged offenses were reported.  This was prejudicial because the jury was informed that Movant lived at a specific address in Columbia, and therefore, the fact that he was not apprehended for one month erroneously led jurors to believe that Movant was in hiding during that time.  The jury was improperly allowed to consider such evidence as consciousness of guilt.  Second, it was irrelevant that the alleged victim choose to later stay at a shelter for abused women.  Such evidence may be appropriate as victim impact testimony for a sentencing phase, but the jury in Movant's case was not charged with the duty of sentencing.  This evidence was prejudicial because it swayed the jury’s sympathy towards the alleged victim and improperly bolstered her credibility during their determination of guilt.  Third, it was irrelevant that the victim later thought Movant might be looking for her and was consequently scared.  There was no evidence to support this.  This testimony was prejudicial because it erroneously led jurors to believe that Movant was attempting to intimidate the alleged victim.
A reasonably competent attorney representing Movant under these circumstances would have objected to the foregoing colloquy in all three instances because they were irrelevant and prejudicial to the jury’s determination of Movant's guilt.  The prosecutor’s questions should have given defense counsel adequate notice of the irrelevant and prejudicial subject matters to be discussed and should have elicited prompt objections by defense counsel.  No reasonable trial strategy exists for the failure to object.  Had counsel done so, the trial court would have been obligated to sustain the objections and the testimony in question would not have been presented to the jury.  Absent this inadmissible and prejudicial testimony, a reasonable probability exists that the outcome of Movant's trial would have been different.
(b).	The First Amended Information filed in Boone County Case No. 07BA-CR04089-01 charged Movant, on Count I, with forcible rape under Section 566.030, RSMo, and on Count II, with forcible sodomy under Section 566.060, RSMo.  At trial, the State submitted jury instructions Nos. 7 and 9, verdict directors for the “lesser-included offenses” of sexual assault (Count I) and deviate sexual assault (Count II) (Tr. 522-523).  The jury found Movant guilty of sexual assault and deviate sexual assault (Tr. 571).   The trial court sentenced Movant to consecutive sentences of seven years on each count.
The trial court lacked jurisdiction to convict and sentence Movant for sexual assault and deviate sexual assault because Movant was never charged with these offenses and they are not lesser-included offenses for the charged offenses of forcible rape and forcible sodomy.  The entry of judgment on a conviction not charged in the indictment or information constitutes plain error requiring reversal.  State v. Pullum, 281 S.W.3d 912, 918 (Mo. App. E.D. 2009).  The exception to this rule is if the uncharged conviction is for a lesser-included offense.  A lesser-included offense is defined as an offense that is established by proof of the same or less than all the elements required to establish the commission of the offense charged.  State v. Kamaka, 277 S.W.3d 807, 813 (Mo. App. W.D. 2009).  In other words, “a lesser offense is not included in a greater unless it is impossible to commit the greater offense without first committing the lesser.”  Id. at 813.  
To convict a person for forcible rape, the State must show that: (1) the defendant had sexual intercourse with the victim; (2) the defendant did so by the use of forcible compulsion; and (3) the defendant did so knowingly.  MAI-CR3d 320.01; see also Section 566.030, RSMo.  To convict a person for sexual assault, however, the State must show that:  (1) the defendant had sexual intercourse with the victim; (2) the defendant did so without the consent of the victim; and (3) the defendant knew or was aware that he did not have the consent of the victim.  MAI-CR3d 320.07; see also Section 566.040, RSMo.  The two elements concerning lack of consent and knowledge of lack of consent -- which are required to prove sexual assault -- are not required to prove forcible rape.  Therefore, sexual assault is not a lesser-included offense of forcible rape.  State v. Gomez, 92 S.W.3d 253, 259 (Mo. App. S.D. 2002).  For the same reasons, deviate sexual assault is not a lesser-included offense of forcible sodomy.  See, MAI-CR3d 320.15 and Section 566.070, RSMO, compared to MAI-CR3d 320.10 and Section 566.060 RSMo.  Because Movant was never charged with sexual assault and deviate sexual assault and these two offenses require different elements than the charged offenses, the trial court had no jurisdiction to convict Movant of these offenses or impose a sentence.  The proper remedy is for the convictions and sentences to be vacated and for Movant to be discharged.  See Gomez, 92 S.W.3d at 259.
10-14.  Prior Pleadings:
None, other than Movant's pro se motion under Rule 29.15 filed in this cause on May 22, 2009 and Movant’s Amended Motion under Rule 29.15 filed on August 24, 2009.
15-16.  Prior Counsel:
 	Movant was represented at all relevant proceedings in Boone County Case No. 123456 by attorneys Noah T. Laws and Justin Time, 123 Main St., Columbia, Missouri 65201.  Movant was represented on his direct appeal in Case No. WD 69346 by attorney Macon Wright, Public Defender's Office, 1000 W. Nifong, Building 7, Suite 100, Columbia, MO 65203. 
	17.	Other Current Sentences:  
Movant is not currently serving any other sentence that he has not challenged.
18.	Movant has been granted leave to proceed in forma pauperis.
WHEREFORE, Movant requests that the Court grant an evidentiary hearing, and vacate Movant's convictions and sentences imposed in Boone County Case No. 123456.  							Respectfully submitted,	

________________________________
						Cinda J. Eichler, MoBar #35456
						State Public Defender’s Office
1000 W. Nifong, Building 7, Suite 100
Columbia, MO  65203
						(573) 882-9855/FAX (573) 882-9468
						email:  cinda.eichler@mspd.mo.gov  
						
ATTORNEY FOR MOVANT

CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this 12th day of January, 2010, a true and correct copy of the foregoing was hand-delivered and emailed to the office of Stephanie Morrell, Boone County Assistant Prosecutor, 705 E. Walnut Street, Columbia, Missouri 65201.
						_________________________________
						Cinda J. Eichler 
[bookmark: Sample_JDavisVSState_24_035]
IN THE CIRCUIT COURT OF RANDOLPH COUNTY, MISSOURI
THE HONORABLE DAVID MOBLEY, PRESIDING


JOHN DAVIS,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)



AMENDED MOTION UNDER RULE 24.035

	Comes now Movant, John Davis, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 24.035, stating as follows:
	1.	Place of Movant's Detention:
Northeast Correctional Center, 13698 Pike 46 Airport Rd., Bowling Green, Missouri 63334.
	2.	Sentencing Court & Location:
The Honorable David Mobley, Special Judge for the Randolph County Circuit Court, at Huntsville, Missouri.
	3.	Case Number & Offenses:
Randolph County Case No. 123456:  second degree statutory rape on Count I and failure to appear on Count II.


4(a).	Sentencing Date & Terms:
July 6, 2005:  consecutive terms of seven years in the Department of Corrections on Count I and one year in the county jail on Count II.
  (b).	Delivery Date to Department of Corrections:
July 7, 2005.
  	5.	Finding of Guilty made after:
Guilty Plea occurring July 6, 2005.
6-7.	Appellate Proceedings:
None.
8.	Claims for Postconviction Relief:
Movant was denied due process of law, in violation of the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution, because:
(a).	No factual basis was established at Movant's guilty plea hearing, as required by Rule 24.02(e), to support his conviction for failure to appear, in that it was never established during the hearing that Movant purposely failed to appear on April 22, 2005, and the docket sheet reflects that on April 21, 2005, Movant's case was removed from the April 22, 2005 docket.
(b).	Movant was not afforded the opportunity, pursuant to Rule 24.02(d)(4), to withdraw his plea of guilty on Count II upon the Court’s rejection of the plea agreement by imposing a consecutive one-year sentence.
Because the court's files and records in Randolph County Case No. 123456 conclusively show that Movant is entitled to relief on these claims, an evidentiary hearing on this amended motion is being waived. 
9.	Facts & Evidence in Support of Claims:
(a).	No factual basis was established at Movant's guilty plea hearing, as required by Rule 24.02(e), to support his conviction for failure to appear, in that it was never established during the hearing that Movant purposely failed to appear on April 22, 2005, and the docket sheet reflects that on April 21, 2005, Movant's case was removed from the April 22, 2005 docket.
Count II of the Third Amended Felony Information filed in Randolph County Case No. 123456, charged Movant with misdemeanor failure to appear in violation of Section 544.665, RSMo, alleging that:
on or about April 22, 2005, in the County of Randolph, State of Missouri, the defendant, having been charged with the felony(s) of statutory rape and statutory sodomy, and having been released by order of Judge Gary Sprick, pending further proceedings, and knowing that he was required to appear before Judge David Mobley, purposed failed to appear before Judge David Mobley as directed by the Court.
Movant's trial was set for the second time on April 22, 2005.  The docket sheet in 123456 contains the following entry dated April 21, 2005:
Telephone conference with Prosecuting Attorney Mike Fusselman and counsel for the Defendant, Nora Laws.  Attorney Laws informs the court she has been unable to stay in contact with her client and does not believe he will appear for the trial tomorrow.  Attorney Fusselman voices his concerns over having the victim and jurors appear for the trial when the Public Defender does not believe her client will appear.  Attorney Fusselman requests a capias warrant.  Attorney Laws has no objection.  The Court orders the case removed from the trial docket for tomorrow and orders a capias warrant be issued for the Defendant's arrest with a $100,000 dollar cash only bond.
No court proceedings were held in 123456 on April 22, 2005.
	At Movant's guilty plea hearing on July 6, 2005, the Court did not read the charge on Count II to Movant nor did the Court ask the prosecutor to recite a factual basis for the charge.  The only references to Count II during the plea hearing were as follows:
[By the Court at the beginning of the proceeding:] 
Court will note that this matter had been set for a jury trial back on April 22nd.  At that time, it was – the Court was informed that it didn’t appear as though the Defendant was going to appear.  The case was removed from the trial docket.  A capias warrant for failure to appear with $100,000 cash only bond was set.
(Tr. 2).
	[Questioning of Movant by the Court before accepting guilty plea:]
	Q.   Okay.  And on the second count, you’re pleading guilty because why?  You didn’t come to the trial?
	A.   I just – I did not appear, yes, sir, but –
	Q.   You knew you were supposed to appear?
	A.   Yes, sir.
(Tr. 11-12).
[Questioning of Movant by the Court after sentencing:]
	Q.   And you know this matter had been set for trial in April?
	A.   I found out today.
	Q.   Pardon?
	A.   I just found out today.
	Q.   You just found out today?  You just told me earlier that you were pleading guilty because you didn’t come to trial?
	A.   I mean, I knew that it had been set, but I didn’t know exactly – I mean, I knew about that.  I thought – I thought we were going ahead for another date.  Sorry.
	Q.   Okay.  You knew the matter had been set for trial in April?
	A.   Yes, sir.
	Q.   And at that point in time, did you have any complaints about the way your attorney had represented you?
	A.   No, sir.
	Q.   In other words, you didn’t – not show up at trial because you were unhappy with the way your attorney had represented you?
	A.   I just – In some ways, I mean, yeah.
	Q.   Well, what ways?  This is your chance to tell me.  I’m not going to have this.  If you’ve got a complaint about her, tell me now.
	A.   Well, the only thing I – I mean, we were at a disagreement about the plea bargain at the time, and basically, I was just basically at work when I found out that there would be no court date.  So –
	Q.   What?
	A.   I found out there would be no court date by calling my wife when I was at work.  And then I found out that they had issued a warrant for my arrest, and that’s what – that’s why I took off. [footnoteRef:1] [1:  After the April 21, 2005 telephone conference between counsel and the Court, defense counsel's office telephoned Movant's home and spoke to Movant's wife, informing her that the trial date had been canceled and a warrant had been issued because of Movant's failure to keep in contact with counsel.  Movant learned of this information when he called his wife from work on April 21, 2005.  ] 

	THE COURT:   Do you wish to respond to that, Ms. Laws?
	DEFENSE COUNSEL:   Judge, I would just state that Mr. Davis and I were in a lot of deliberations concerning this case.  It was set for trial.  I think on two occasions we were preparing that defense.  Mr. Davis had previously participated in that defense, and then we were in discussion with the State about a possible disposition in this cause.  Mr. Davis was considering a plea rather than proceeding to trial.  Mr. Davis, I believe, was aware of the trial date.
On numerous occasions we talked that this is coming towards trial, that you either need to accept the plea agreement that we had at the time or proceed to trial.  I understood that we were proceeding to trial at the time, and I prepared for trial from our previous discussions, utilizing what we were anticipating for our defense.
Q.   Do you have – Anything she said, do you disagree with?
A.   No, sir.
(Tr. 21-23).  No further facts underlying Count II were elicited at Movant's plea hearing.
	Missouri Supreme Court Rule 24.02(e) states that “[t]he court shall not enter a judgment upon a plea of guilty unless it determines that there is a factual basis for the plea.”  Ensuring that a factual basis exists for the plea pursuant to Rule 24.02(e) is part of the court's constitutionally mandated determination that a plea of guilty is intelligently and voluntarily entered.  Ennis v. State, 887 S.W.2d 771, 775 (Mo. App., S.D. 1994).  If the facts presented to the court during the guilty plea hearing do not establish the commission of the offense, the court should reject the guilty plea. Carmons v. State, 26 S.W.3d 382, 384 (Mo. App. W.D. 2000).  The plea record in this case did not establish that Movant purposely failed to appear on April 22, 2005.  In fact, there was not even a court proceeding set on April 22, 2005 because “the case was removed from the trial docket” on April 21, 2005.  Movant was not given a chance to either appear or fail to appear on April 22, 2005.  Furthermore, it is apparent from the record that Movant did not purposely fail to appear.  It was not clearly established at the hearing that Movant had been informed of the April 22, 2005 court date.  Even if he had been informed of the April 22, 2005 court date, Movant told the Court that he called his wife from work and was told by her that “there would be no court date” and that “they had issued a warrant for my arrest.”  Due to the lack of a factual basis being established for Count II as required by Rule 24.02(e), Movant was deprived his right to due process of law and Movant's guilty plea was involuntarily entered.  Consequently, the conviction and sentence on Count II should be vacated and the failure to appear charge should be either dismissed or set for trial.
(b).	Movant was not afforded the opportunity, pursuant to Rule 24.02(d)(4), to withdraw his plea of guilty on Count II upon the Court’s rejection of the plea agreement by imposing a consecutive one-year sentence.
At Movant's guilty plea hearing on July 6, 2005, the Court acknowledged that it possessed a guilty plea form indicating that Movant was entering pleas of guilty to both Count I (second degree statutory rape) and Count II (failure to appear) pursuant to a negotiated plea agreement (Tr. 6-7, 11, 19).  Although the plea agreement on Count I was discussed in great detail (Tr. 11-12), there was no discussion on the record as to the plea agreement on Count II.  The guilty plea form signed by Movant, defense counsel, and the prosecutor indicates the following plea agreement:
Count I:	7 yrs. w/ 120 sexual offender assessment unit                 
Count II:	1 yr. jail
(See exhibit A, attached hereto and incorporated herein by reference.)  The Court sentenced Movant to seven years in the Department of Corrections on Count I and a consecutive one year in the county jail on Count II (Tr. 16-17).  The Court never advised Movant that it was rejecting the plea agreement on Count II and did not afford Movant an opportunity to withdraw his guilty plea on Count II.  
The Court’s imposition of a one-year consecutive sentence was contrary to the plea agreement on Count II.  Section 558.026.1, RSMo indicates that multiple sentences are deemed to run concurrently unless designated as consecutive.  By making no designation of consecutive sentences on the plea agreement, the parties’ obvious intent was for the sentences to run concurrently.  Rule 24.02(d)(2) indicates that before accepting a guilty plea, “the court shall require the disclosure of the agreement on the record in open court.”  Because the Court failed to comply with this rule and require such a disclosure on Count II, any claimed ambiguity should not be construed against Movant.  
By failing to impose a concurrent sentence on Count II, the Court rejected the parties’ plea agreement on that count.  Rule 24.02(d)(4) mandates the procedure for rejection of a plea agreement, stating:
If the court rejects the plea agreement, the court shall, on the record, inform the parties of this fact, advise the defendant personally in open court or, on a showing of good cause, in  camera, that the court is not bound by the plea agreement, afford the defendant the opportunity to then withdraw his plea, and advise the defendant that if he persists in his guilty plea, the disposition of the case may be less favorable to the defendant than that contemplated by the plea agreement.
Under these circumstances, the Court was required by Rule 24.02(d)(4) to advise Movant before pronouncing sentence that it intended to depart from the plea agreement by imposing a consecutive sentence on Count II and to then give Movant an opportunity to withdraw his plea of guilty on that count.  Movant was deprived due process of law because the Court did not follow the mandates of Rule 24.02 and provide such advice and opportunity.  Movant's guilty plea on Count II was involuntarily entered because it was induced by reliance on an agreement for concurrent sentencing which he did not receive.  Consequently, the Court should specifically enforce the terms of the plea agreement by vacating the sentence on Count II and re-sentencing Movant to a concurrent one-year term, or alternatively, the conviction and sentence on Count II should be vacated and set for trial.
10-14.  Prior Pleadings:
None, other than Movant's pro se motion filed in this cause on November 8, 2005.
	15-16.  Prior Counsel:
At all proceedings in Randolph County Case No. 123456:  Nora Laws, 123 Main St., Moberly, MO 65270.
	17.	Movant is not serving any other sentences.  
	18.	Movant has been granted leave to proceed in forma pauperis.
	WHEREFORE, Movant requests that the Court sustain claim (a) of the foregoing amended motion, vacate the conviction and sentence on Count II in Randolph County Case No. 123456 and order the dismissal of or a new trial on the failure to appear charge, or alternatively sustain claim (b) of the foregoing amended motion, vacate the sentence on Count II and re-sentence Movant to a concurrent one-year term.
						Respectfully submitted,	

________________________________
						Cinda J. Eichler, MoBar #35456
						3402 Buttonwood
						Columbia, Missouri 65201
						(573) 882-9855
						FAX (573) 875-2594

						ATTORNEY FOR MOVANT




CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this ____ day of March, 2006, a true and correct copy of the foregoing was mailed, postage prepaid, to Mike Fusselman, Randolph County Prosecutor, 200 E. Rollins Street, Moberly, Missouri 65270.


						_________________________________
						Cinda J. Eichler 







IN THE CIRCUIT COURT OF DENT COUNTY, MISSOURI
DIVISION 2


[bookmark: Sample_JEdwardsVSState_24_035]JOHN EDWARDS,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


AMENDED MOTION UNDER RULE 24.035

	Comes now Movant, John Edwards, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 24.035, stating as follows:
	1.	Place of Movant's Detention:
South Central Correctional Center, 255 W. Highway 32, Licking, Missouri 65542.
	2.	Sentencing Court & Location:
The Honorable Kelly W. Parker, Judge of Division 2 of the Dent County Circuit Court at Salem, Missouri.
	3.	Case Numbers & Offenses:
Dent County Case No. 123456:  statutory rape in the first degree.
4(a).	Sentencing Date & Terms:
March 24, 2009:  25 years imprisonment in the Department of Corrections.
   (b).	Delivery Date to Department of Corrections:
April 3, 2009.
	5.	Findings of Guilty made after:
Plea of guilty entered on December 18, 2008.
6-7.	Appellate Proceedings:
None.
8.	Claim for Postconviction Relief:
(a).	Movant was denied his right to due process of law, contrary to the guarantees of the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution, because the prosecutor failed to timely disclose a lab report that was favorable to the defense, resulting in a Brady[footnoteRef:2] violation and a discovery violation of Rule 25.03.  The prosecutor’s failure to timely disclose the lab report rendered Movant's guilty plea involuntary. [2:  Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963).] 

(b).	Movant was denied effective assistance of counsel, contrary to the guarantee of the Sixth and Fourteenth Amendments to the United States Constitution and Article I, Section 18(a) of the Missouri Constitution, because Movant's trial attorney failed to request a continuance of the jury trial until the lab report had been received.  Counsel's failure to move for a continuance in order to obtain the lab report rendered Movant's guilty plea involuntary.
9.	Facts in Support of Foregoing Claims:
(a).	Denial of Due Process of Law:
Movant was charged in Dent County Case No. 123456 (a change of venue from Crawford County) with statutory rape and statutory sodomy for events which allegedly occurred in June, 2007.  Movant was represented in this case by attorney Nora Laws 123 Main St., Rolla, Missouri.  On January 28, 2008, Ms. Laws filed a request for discovery pursuant to Rule 25.03.  The police reports that Ms. Laws received in pretrial discovery indicated that on June 14, 2007, the 10-year-old alleged victim had reported that earlier that week, Movant, 16-years-old at the time, had performed sexual intercourse and deviate sexual intercourse with her.  The alleged victim claimed that after these acts, Movant had wiped semen from his penis with her under-wear.  Crawford County Deputy Paul Satterfield seized the underwear in question on June 14, 2007, noting that “the underwear had a visible stain in the crotch area.”  Deputy Satterfield’s report stated that the underwear was being sent to the lab for analysis.  The alleged victim’s SAFE exam indicated that there were no physical findings to support the reported sexual abuse, specifying that her hymen was intact with no interruptions and no signs of recent or healed penetrating injury.  Movant was interviewed by police and consistently denied that he had performed any sexual acts with the alleged victim.
On July 17, 2008, the Court set a jury trial date for January 27, 2009 and indicated that the last day to enter a guilty plea would be December 18, 2008.  Crawford County Prosecuting Attorney Sidney Pearson had offered to dismiss the sodomy charge if Movant entered an open plea to the rape charge.  On December 18, 2008, Movant appeared with Ms. Laws and entered a plea of guilty to the charge of statutory rape in the first degree (Tr. 2-11).  The statutory sodomy charge was dismissed by the State, a sentencing assessment report was ordered, and sentencing was set for March 24, 2009 (Tr. 11-14).
Unbeknownst to the defense, the laboratory analysis of the alleged victim’s submitted underwear was completed on January 13, 2009 by Criminalist Malena Jimenez of the Missouri State Highway Patrol.  Ms. Jimenez mailed two copies of the lab report to the Crawford County Sheriff’s Office on or about January 16, 2009.  Per Chief Deputy Darin Layman, it is the Sheriff’s Department’s policy and practice to promptly forward one copy of the lab report to the prosecutor’s office.  The lab report indicated that the analysis of the underwear revealed that “semen was not detected.”  See Lab Report #0269726, marked as Exhibit A, attached hereto, and incorporated herein by reference.  Despite that Movant's case was still pending, the lab report was not disclosed by the State to the defense.
On March 24, 2009, Movant appeared with Ms. Laws for sentencing.  Both Movant and Ms. Laws were unaware of the results of lab testing at this time.  The sentencing assessment report indicated that Movant totally denied any sexual contact with the alleged victim.  The report recommended for Movant a “community structured sentence,” or if the Court were to find aggravating circumstances, the minimum sentence of “ten years prison.”  The prosecutor requested a sentence of thirty years or life imprisonment (Tr. 19-20), and defense counsel argued for the Court to consider granting probation (Tr. 20-22).  The Court imposed a sentence of 25 years imprisonment, of which Movant will be required to serve at least 85% (Tr. 25).  Movant was delivered to the Department of Corrections on April 3, 2009 to begin serving his 25-year sentence.
In August, 2009, Ms. Laws contacted the Missouri State Highway Patrol Lab and discovered that in January, 2009, a lab report had been completed in Movant's case and sent to the Crawford County Sheriff’s Office.  On August 24, 2009, Ms. Laws’ investigator, Stacey Stockstill, obtained a copy of the lab report from the Crawford County Prosecutor’s Office.  On August 27, 2009, Ms. Holden mailed a copy of the lab report to Movant's mother with a letter of explanation.  See letter to Mrs. Edwards, marked as Exhibit B, attached hereto, and incorporated herein by reference.  This was the first time that Movant became aware of lab work having been completed in his case and the results thereof.  
Movant was denied his right to due process of law because the prosecutor failed to timely disclose the lab report, resulting in a Brady violation.  Brady holds that “the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”  Brady v. Maryland, 373 U.S. 83 at 87, 83 S.Ct. 1194 (1963).  There are three components of a Brady violation:  (1) the evidence at issue must be favorable to the accused, either because it is exculpatory or because it is impeaching; (2) the evidence must have been suppressed by the State, either willfully or inadvertently; and (3) prejudice must have ensued.  Strickler v. Greene, 527 263 at 281-82, 119 S.Ct. 1936 (1999).  Here, the results of the lab test were material and favorable to Movant's defense.  The fact that no semen was found on the alleged victim’s underwear was both exculpatory and impeaching.  The State suppressed evidence of the test results by failing to timely disclose the lab report to the defense between the time of Movant's guilty plea and sentencing.  This is true even if the prosecutor were unaware that the Sheriff had received the lab report because the Sheriff was a “government agent” for the prosecution.  The Supreme Court has held that “the individual prosecutor has a duty to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police.”  Kyles v. Whitley, 514 U.S. 419 at 437, 115 S.Ct. 1555 (1995).  And finally, prejudice ensued in that had Movant and his counsel been aware of this lab report before he was sentenced, Movant would have insisted that counsel make a motion to withdraw his guilty plea based on this newly discovered evidence.  Under these circumstances, the trial court would have been obligated to sustain such a motion.        
The prosecutor’s failure to timely disclose the lab report also resulted in a discovery violation of Rule 25.03.  Ms. Laws had filed a written request for discovery pursuant to Rule 25.03 in January, 2008.  Subsection (5) of that rule requires the State to disclose to the defense “any reports or statements of experts, made in connection with the particular case, including results of physical or mental examinations and of scientific tests, experiments, or comparisons.”  Subsection (9) of that rule requires the State to disclose to the defense “any material or information, within the possession or control of the state, which tends to negate the guilt of the defendant as to the offense charged, mitigate the degree of the offense charged, or reduce the punishment.”  Rule 25.03 imposes an “affirmative duty” on the prosecutor to take action to discover information set out in the Rule which it does not possess, including evidence in the possession of other government personnel.  Merriweather v. State, 294 S.W.3d 52, 56 (Mo. banc 2009).  Here, the State knew that the alleged victim’s underwear had been sent to the lab for analysis based on the police reports in its possession.  The State failed in its affirmative duty to take action to discover the lab report and to disclose that report in a timely manner to the defense pursuant to the mandates of Rule 25.03.  This discovery violation rendered Movant's guilty plea involuntary.
(b).	Denial of Effective Assistance of Counsel:
The allegations contained in claim (a), supra, are incorporated by reference as if the same were fully set out herein.
Movant's attorney, Nora Laws, did not file a motion to continue the January 27, 2009 jury trial date and the December 18, 2008 guilty plea deadline set by the court.  Such a motion would have been justified due to the lab report not having been received.  Reasonably competent counsel representing Movant under these circumstances would have filed a motion for continuance to obtain a copy of the lab report before allowing Movant to plead guilty or go to trial.  The trial court would have been obligated to sustain a motion for continuance on this basis.  Movant's attorney was ineffective when she failed to request a continuance under these circumstances, and Movant was prejudiced as a result.  Had the jury trial and deadline for a guilty plea been continued and reset by the court until such time that Movant had been provided with the lab report, Movant would not have pled guilty with knowledge of the content of the lab report, but instead, would have insisted on having a jury trial.  Counsel's inaction in this regard rendered Movant's guilty plea involuntary.
10-14.  Prior Pleadings:
None, other than Movant's pro se motion filed in this cause on August 24, 2009.


15-16.  Prior Counsel:
Movant was represented in Dent County Case No. 123456by attorney Nora Laws, 123 Main St., Rolla, Missouri 65401.  
17.	Other Current Sentences:  
None.
18.	Movant has been granted leave to proceed in forma pauperis.
WHEREFORE, Movant requests that the Court grant an evidentiary hearing in the above-captioned cause, sustain the foregoing amended motion under Rule 24.035, vacate Movant's conviction and sentence imposed in Dent County Case No. 123456, and order a new trial therein.  
Respectfully submitted,	
________________________________
						Cinda J. Eichler, MoBar #35456
						State Public Defender's Office 
						1000 W. Nifong, Building 7, Suite 100
						Columbia, Missouri 65203
						(573) 882-9855 / FAX (573) 882-9468
						email:  cinda.eichler@mspd.mo.gov 
						
						ATTORNEY FOR MOVANT


CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this ___ day of January, 2010, a true and correct copy of the foregoing was mailed, postage prepaid, to Sidney Pearson, Crawford County Prosecutor, P.O. Box 486, Steelville, Missouri 65565.

						_________________________________
						Cinda J. Eichler 



IN THE CIRCUIT COURT OF TEXAS COUNTY, MISSOURI
THE HONORABLE JOHN D. WIGGINS, PRESIDING


[bookmark: Sample_JFranklinVSState_24_035]JOHN FRANKLIN, 				)
							)
			Movant,			)
							)
vs.							)	Case No.
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


AMENDED MOTION UNDER RULE 24.035

	Comes now Movant, John Franklin, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 24.035, stating as follows:
	1.	Place of Movant's Detention:
Crossroads Correctional Center, 1115 E. Pence Rd., Cameron, MO 64429
	2.	Sentencing Court & Location:
The Honorable John D. Wiggins, Senior Judge for the Texas County Circuit Court at Houston, Missouri
	3.	Case Numbers & Offenses:
Texas County Case No. 123456:  sale of a controlled substance (class B felony)
4(a).	Sentencing Date & Terms:
April 23, 2010:  10 years in Missouri Department of Corrections, consecutive to a 10-year sentence imposed at the same time in Phelps County Case No. 123456 
  (b).	Delivery Date to Department of Corrections:
April 29, 2010
	5.	Findings of Guilty made after:
Plea of guilty entered on February 4, 2010
6-7.	Appellate Proceedings:
None
8.	Claims for Postconviction Relief:
(a).	Movant was denied due process of law, in violation of the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution, when the plea agreement was breached in Movant's case.
(b).	Movant was denied effective assistance of counsel, in violation of the Sixth and Fourteenth Amendments to the United States Constitution and Article I, Section 18(a) of the Missouri Constitution, when plea counsel failed to enforce Movant's plea agreement.
9.	Facts in Support of Foregoing Claims:
	(a).	Movant was denied due process of law, in violation of the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution, when the plea agreement was breached in Movant's case.
	Movant was charged with the class B felony of sale of a controlled substance in Texas County Case No. 123456 (originally designated as Phelps County Case No. 123456 before a change of venue).  Movant was also charged with possession of a controlled substance with intent to distribute (class B felony) and felon in possession of firearms (class C felony) in Phelps County Case No. 123456.  Movant was represented in both of these cases by attorney Nora Laws.  The State was represented in both cases by Phelps County Prosecuting Attorney Courtney George.
	On February 4, 2010, Movant appeared in court on both cases in Phelps County by agreement (G.P. Tr. 2-3).  The Court asked if Movant wished to withdraw his pleas of not guilty in these cases and enter pleas of guilty “pursuant to an agreement” he had with the State (G.P. Tr. 2).  Movant answered affirmatively (G.P. Tr. 2).  With regard to the terms of the plea agreement, the following colloquy occurred:
	THE COURT:   ...  And the agreement in this case – Make sure I understand that.
	MS. LAWS:   He’s pleading to a Sentencing Assessment Report, but they’ve agreed to cap the recommendation at 15 years in the Department of Corrections on both cases, sir.
	THE COURT:   Okay.  So the agreement is that he pleads to a SAR, and I am to consider that, and what – then I’m free to do whatever I please to do.  But the maximum that he can receive from both of these cases total is 15 years?
	MS. GEORGE:   Right.  ...
(G.P. Tr. 8; emphasis added).  A written petition to enter a plea of guilty was filed with the Court in both cases wherein Movant wrote out the terms of his plea agreement as:  “plead to SAR, cap of 15.”  The Court accepted Movant's guilty pleas and ordered a sentencing assessment report (G.P. Tr. 14-15). 
	On April 23, 2010, Movant appeared for sentencing on both cases in Phelps County by agreement (S. Tr. 2).  At that time, however, the attorneys on both sides neglected to mention the plea agreement previously entered into, stating instead:
	MS. LAWS:   We’ve pled open, Your Honor.  There was no –
	MS. GEORGE:   Yeah, there was really no agreement.
(S. Tr. 3).  When the Court asked for their recommendations, the prosecutor recommended consecutive terms of 12 years on the drug offenses in each case and five years concurrent on the firearms, for a total or cumulative sentence of 24 years (S. Tr. 5).  Defense counsel declined to request a specific number of years, but asked that any sentences imposed run concurrently (S. Tr. 5).  In the Phelps County case, the Court imposed concurrent sentences of 10 years (drug possession) and 3 years (firearms) (S. Tr. 6).  In the Texas County case, the Court imposed a sentence of 10 years (drug sale) to run consecutive to the Phelps County case, for a total or cumulative sentence of 20 years (S. Tr. 6-7).
	Movant's plea agreement announced at the February 4, 2010 plea hearing – a 15-year total cap in both cases – was breached on April 23, 2010 when the prosecutor recommended a cumulative 24-year sentence and when the Court imposed a cumulative 20-year sentence.  It is well settled that when a plea of guilty rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled.  Ivory v. State, 211 S.W.3d 185, 188-189 (Mo. App. W.D. 2007).  And, if the prosecutor fails to live up to such a promise or breaches such an agreement, the defendant is entitled to postconviction relief.  Id.  This relief can consist of either specific performance of the agreement or allowing the defendant to withdraw his guilty plea.  Id.  
	For Movant, the appropriate relief is specific performance of the plea agreement – that is, either correcting Movant's sentence or re-sentencing Movant consistent with the agreed-upon 15-year cap.  The Court may correct Movant’s sentence in Texas County Case No. 123456 by eliminating the portion of the judgment stating:  “sentence to run consecutive with sentence imposed in Phelps County Case No. 123456” – which would result in concurrent ten-year sentences.  Or, the Court may re-sentence Movant in Texas County Case No. 123456 to a term of 15 or less years that would run concurrently with the 10-year sentence imposed in Phelps County Case No. 123456.
Because the Court's files and records conclusively show that Movant is entitled to relief, an evidentiary hearing on claim (a) is hereby waived by Movant.
(b).	Movant was denied effective assistance of counsel, in violation of the Sixth and Fourteenth Amendments to the United States Constitution and Article I, Section 18(a) of the Missouri Constitution, when plea counsel failed to enforce Movant's plea agreement.
The allegations contained in claim (a), supra, are incorporated by reference as if the same were fully set out herein.
A reasonably competent attorney representing Movant under these circumstances would have sought to enforce Movant's plea agreement – a 15-year total cap in both cases – by reminding the Court of the agreement at sentencing and requesting the Court follow that agreement.  Instead, Movant's attorney erroneously indicated to the Court at sentencing that Movant had “pled open” with “no agreement” (S. Tr. 3).  No reasonable strategy accounts for counsel’s misrepresentation and failure to enforce the plea agreement.  Movant was prejudiced by counsel's error, which resulted in the Court not following the plea agreement for a 15-year cap.  Had counsel sought to enforce the plea agreement, a reasonable probability exists that Movant would have been cumulatively sentenced in both cases to 15 or less years, instead of 20 years.
	Movant requests that the Court grant an evidentiary hearing on the foregoing claim.  In support of claim (b), Movant may rely on testimony from himself, John Edwards, Crossroads Correctional Center, 1115 E. Pence Rd., Cameron, MO 64429, and from plea counsel, Nora Laws, 123 Main St., Rolla, MO 65402.
10-14.  Prior Pleadings:
None, other than Movant's pro se motion filed in this cause on June 8, 2010.
15-16.  Prior Counsel:
Movant was represented in Texas County Case No. 123456 by Nora Laws, 123 Main St., Rolla, MO 65402.  
17.	Other Current Sentences:  
Movant is currently serving a 10-year sentence in Phelps County Case No. 123456, to which his 10-year sentence from Texas County runs consecutively.
18.	Movant has been granted leave to proceed in forma pauperis.
	WHEREFORE, Movant requests that the Court sustain the foregoing amended motion under Rule 24.035 and correct Movant's sentence in Texas County Case No. 123456 by eliminating the portion of the judgment stating “sentence to run consecutive with sentence imposed in Phelps County Case No. 123456” or re-sentence Movant in Texas County Case No. 123456 to a term of 15 or less years that would run concurrently with the 10-year sentence imposed in Phelps County Case No. 123456.
Respectfully submitted,	

________________________________
						Cinda J. Eichler, MoBar #35456
						State Public Defender's Office 
						1000 W. Nifong, Building 7, Suite 100
						Columbia, Missouri 65203
						(573) 882-9855 / FAX (573) 882-9468
						email:  cinda.eichler@mspd.mo.gov 
						
						ATTORNEY FOR MOVANT


CERTIFICATE OF SERVICE

	I, Cinda J. Eichler, hereby certify that on this 8th day of June, 2011, a true and correct copy of the foregoing was mailed, postage prepaid, to John Beger, Phelps County Prosecutor, 200 N. Main St., Suite G-69, Rolla, MO 65401.



						_________________________________
						Cinda J. Eichler 





IN THE CIRCUIT COURT OF PETTIS COUNTY, MISSOURI


[bookmark: Sample_JGreenVSState_24_035]JOHN GREEN,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


AMENDED MOTION UNDER RULE 24.035

	Comes now Movant, John Green, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 24.035, stating as follows:
	1.	Movant is currently incarcerated at the Western Missouri Correctional Center, 609 E. Pence Road, Cameron, Missouri 64429.
	2.	Movant’s sentence was imposed by the Honorable Donald L. Barnes, Presiding Judge of the Pettis County Circuit Court at Sedalia, Missouri. 
	3.	On December 17, 1997, Movant pled guilty in Pettis County Case No. 123456 to the class B felony of attempt to manufacture a controlled substance.  
4.	Immediately following Movant's guilty plea, the Court imposed an eight-year sentence, reserving jurisdiction under Section 559.115, RSMo.  After revocation of his probation on November 3, 2003, Movant was delivered to the Department of Corrections on November 4, 2003.    
  	5-7.	Movant did not appeal the conviction resulting from his guilty plea.
8.	The trial court lacked jurisdiction to revoke Movant's probation and execute sentence because Movant's probationary term had already expired, and the court's jurisdiction was not extended by operation of Section 559.036.6, RSMo.
	9.	On December 17, 1997, Movant pled guilty to a felony drug charge in Pettis County Case No. 123456 and the Court imposed an eight-year sentence, reserving jurisdiction under Section 559.115, RSMo.  On March 30, 1998, the Court noted that a favorable report had been received from the Department of Corrections and ordered that Movant be released on probation beginning April 17, 1998 (see Exhibit A, attached hereto).
On June 8, 2001, the Board of Probation & Parole filed a violation report asserting that Movant had violated his probation by being arrested for felony drug charges in Saline County on May 13, 2001 (see Exhibit B, attached hereto).  The report specifically noted that Movant was being held in the Saline County Jail on these charges.  In response to the probation violation report, the Pettis County Prosecuting Attorney filed a motion to revoke Movant's probation and the Court ordered a warrant on June 27, 2001 (see Exhibits C and D, attached hereto).  However, no probation violation hearing was scheduled and no action was taken by the State to writ Movant from the Saline County Jail to conduct such a hearing in Pettis County.
Movant was sentenced in Saline County Case No. 15R040100078 on November 19, 2001 to twelve and seven years prison terms, running concurrently with each other but consecutively to Movant's Pettis County case (see Exhibit E, attached hereto).  Movant was delivered to the Department of Corrections to begin serving these sentences on November 20, 2001.  On January 29, 2002, Pettis County sent a certified copy of Movant's warrant to the Department of Corrections and asked that it place a “hold” on Movant (see Exhibits F and G, attached hereto).  However, no probation violation hearing was scheduled and no action was taken to writ Movant from the Department of Corrections to conduct such a hearing in Pettis County.
Movant's five-year probation expired on April 17, 2003.  On October 3, 2003, the Pettis County Prosecuting Attorney filed his first application to writ Movant from the Department of Corrections for an appearance on the probation violation.  At the first court appearance on October 20, 2003, Movant requested appointment of counsel and a probation violation hearing was set for November 3, 2003.  Pursuant to a second writ application, Movant appeared on November 3, 2003 with attorney Noah T. Laws.  At that time, the Court revoked Movant's probation and executed the eight-year sentence.
	The trial court lacked jurisdiction on November 3, 2003 to revoke Movant's probation and execute sentence because Movant's probationary term had already expired.  Jurisdiction to revoke probation ordinarily ends when the probationary period expires.  Stelljes v. State, 72 S.W.3d 196, 200 (Mo. App. W.D. 2002).  Here, the court ordered Movant’s five-year probationary term to begin on April 17, 1998 and that probationary term expired by operation of law on April 17, 2003.  An order “suspending” probation may relieve the probation officer from supervision, but does not toll or extend the probationary period.  Jordan v. Flynn, 903 S.W.2d 261, 262 (Mo. App. E.D. 1995).  Supreme Court Rule 29.07(f) states that “[a] court may revoke probation or parole upon compliance with Section 559.036, RSMo, but not otherwise” (emphasis added).   Therefore, the only exception to a trial court’s loss of jurisdiction at the end of a probationary period is set out in Section 559.036, RSMo.  Stelljes, 72 S.W.3d at 200.  Section 559.036.6 allows the trial court to retain jurisdiction to revoke probation if:  (1) there was an affirmative manifestation of an intent to revoke probation prior to expiration of the probationary term, and (2) every reasonable effort was made to notify probationer of the intent to revoke probation and to conduct the revocation hearing prior to expiration of the probationary term.  Ibid.    
	The trial court's jurisdiction to revoke Movant's probation and impose sentence was not extended beyond April 17, 2003 pursuant to Section 559.036.6, RSMo.  Movant concedes that there was an affirmative manifestation of an intent to revoke Movant's probation before it expired when the prosecutor filed a motion to revoke probation and the Court ordered a warrant on June 27, 2001.  However, there was absolutely no effort made to conduct the revocation hearing prior to April 17, 2003.  After the probation violation report concerning Movant's Saline County charges was filed, the State would have been aware of Movant's location at both the Saline County Jail and at the Depart-ment of Corrections.  Because Movant was continually held in custody within the State of Missouri from the time the probation violation report was filed on June 8, 2001 until his probationary term expired nearly two years later on April 17, 2003, the State could have applied for a writ and conducted a probation violation hearing at any time during that period.  However, the State waited until October 3, 2003 – six months after Movant's probation had expired – before making any effort to writ Movant to court for probation violation proceedings.  Because the State had made no effort to writ Movant from either the Saline County Jail or from the Department of Corrections before April 17, 2003, jurisdiction was not extended past April 17, 2003.   
	After expiration of Movant’s probationary term on April 17, 2003, the court lost jurisdiction “for any purpose, whether to cite [Movant] for probation violations, revoke probation, or order execution of the sentence previously imposed.”  Jordan, 903 S.W.2d at 262.  The lack of jurisdiction to revoke probation is a cognizable claim for relief under Rule 24.035.  Stelljes, 72 S.W.3d at 199; Wesbecher v. State, 863 S.W.2d 2, 4-5 (Mo. App. 1993).  Thus, the docket entry of November 3, 2003, revoking Movant's probation and executing sentence, must be set aside and Movant must be ordered discharged on Pettis County Case No. 123456 effective April 17, 2003.
	10-14.  Movant has not filed any pleadings in state or federal court challenging his conviction in Pettis County Case No. 123456, except for the timely filing of his pro se motion in this cause on January 15, 2004.
	15-16.  Movant was represented in Pettis County Case No. 123456 at his guilty plea and sentencing by Nora Laws, 123 Main St., Concordia, MO 64020, and at his probation violation hearing by Noah T. Laws, 123 Main St., Sedalia, MO 65301.    
	17.	Movant is serving a cumulative twelve-year sentence in Saline County Case No. 123456 that he has not challenged.  
	18.	Movant has been granted leave to proceed in forma pauperis.
	WHEREFORE, Movant requests that the Court set aside the docket entry of November 3, 2003 and order Movant discharged on Pettis County Case No. 123456 effective April 17, 2003.
							Respectfully submitted,	


																				________________________________
							Cinda J. Eichler, MoBar #35456
							Attorney for Movant 
							3402 Buttonwood
							Columbia, Missouri 65201
							(573) 882-9855
							FAX (573) 875-2594 



CERTIFICATE OF SERVICE
	I, Cinda J. Eichler, hereby certify that on this ____ day of April, 2004, a true and correct copy of the foregoing was mailed, postage prepaid, to Jeff A. Mittelhauser, Pettis County Prosecutor, 415 S. Ohio Street, Sedalia, Missouri 65301.


							_________________________________
							Cinda J. Eichler 




IN THE CIRCUIT COURT OF LAWRENCE COUNTY, MISSOURI
THE HONORABLE DAVID R. MUNTON, PRESIDING


[bookmark: SampleFindings_JBrownVSState_29_15]JOHN BROWN,					)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT

	NOW ON THIS _____ day of ____________, 2008, the Court sustains Movant’s Amended Motion under Rule 29.15, and enters the following findings of fact, conclusions of law, and judgment in support thereof:
History of the Proceedings
Movant was charged with statutory sodomy in the first degree in Lawrence County Case No. 123456.  Movant was represented on this charge by attorney Noah T. Laws.  This Court presided over the case, which was tried before a jury on October 25-26, 2005.  The jury found Movant guilty as charged.  On December 16, 2005, Movant was sentenced to twenty years imprisonment.  His conviction was affirmed on direct appeal to the Southern District in Case No. 77777.  The appellate mandate issued on March 13, 2007.
On April 24, 2007, Movant timely filed his pro se motion under Rule 29.15 challenging this conviction.  On April 26, 2007, the Court appointed the Public Defender to represent Movant in this matter, and thereafter, granted a thirty-day extension of time in which to file an amended motion.  On July 16, 2007, appointed counsel, Cinda Eichler, timely filed an amended motion on Movant’s behalf.  The amended motion claimed that Movant was denied due process of law, a fair trial, the right to testify in his own defense, and effective assistance of counsel because:    
(a). 	Trial counsel failed to object to the testimony of Brandy Conway, a forensic interviewer for the Child Advocacy Center, concerning the content of her interview of the alleged victim as inadmissible hearsay and bolstering; 

(b).	Movant was not given an opportunity to testify at trial, both counsel and the trial court failed to adequately advise Movant concerning his fundamental right to testify in his own defense, and Movant did not voluntarily waive his right to testify.

On October 15, 2007, an evidentiary hearing was held on the amended motion, at which Movant and his former trial counsel, Noah T. Laws, testified.  At the conclusion of the hearing, the Court held the evidence open so that a deposition with the testimony of the second chair trial attorney, Ms. Intern, could be submitted for the Court's consideration.  Ms. Intern’s deposition was filed with the Court on November 8, 2007.  This Court now makes the following findings of fact and conclusions of law regarding each claim contained in the amended motion. 
General Principles of Applicable Law
	The right to effective assistance of counsel is mandated by the Sixth Amendment to the United States Constitution and is a fundamental right guaranteed to state defendants through the Fourteenth Amendment.  Gideon v. Wainwright, 372 U.S. 335 (1975).  Missouri follows the standard set forth by the United States Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984), when considering ineffective assistance of counsel claims.  Gardner v. State, 96 S.W.3d 120, 122-23 (Mo. App. W.D. 2003).  To prevail on a claim of ineffective assistance of counsel, Movant must show:  (1) that Movant's counsel failed to exercise the customary skill and diligence of a reasonably competent attorney under similar circumstances; and (2) that counsel’s deficient performance prejudiced the defense.  Gardner, 96 S.W.3d at 122; Strickland, 466 U.S. at 694.  Prejudice is established when there is a reasonable probability that, but for counsel's errors, the result of the proceeding would have been different.  Id.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.  Id.  
Findings of Fact: Claim (a)
The record reflects that Movant was charged with first degree statutory sodomy for an act allegedly committed against twelve-year-old J.D. in June, 2004.  After J.D. testified at trial, the State called Brandy Conway, a forensic interviewer from the Child Advocacy Center.  During Ms. Conway’s direct examination, the following colloquy occurred:
	Q.	And did [J.D.] make statements to you regarding what had happened – what she alleged happened between her and John Brown?

	A.	Yes.

	Q.	Was she specific about what had happened?

	A.	Yes.

	Q.	Did she say she was ever touched by John Brown in a manner that was sexually explicit?

	A.	Yes.

	Q.	Do you recall what she told you about that?

	A.	That he stuck his finger in her private area.

				*	*	*

	Q. 	Do you recall where [J.D.] said these things happened to her at – where she was at?

	A.	At her grandmother’s.

(Tr. 294-295, 297).  There was no objection by defense counsel to this testimony.  Ms. Conway’s testimony was consistent with J.D.’s trial testimony.  
	Defense counsel recalled Brandy Conway as a witness while presenting the defense’s evidence.  At this time, the State (and then the defense in response) elicited further and more detailed testimony from Ms. Conway about statements J.D. had made concerning the charged incident allegedly committed by Movant (Tr. 361-370).  Again, there was no objection by defense counsel when the State began this line of questioning and this further testimony was consistent with and corroborative of J.D.’s trial testimony.
	At the postconviction hearing, trial counsel Noah Laws testified that he could not recall why he did not object to the foregoing testimony at trial.  Mr. Laws confirmed that there was no pretrial hearing held under Section 491.075, RSMo, the child victim hearsay statute, concerning the statements at issue.
Conclusions of Law: Claim (a)
	This Court concludes that Movant's trial attorney was ineffective in that a reasonably competent attorney representing Movant under similar circumstances would have objected to Brandy Conway’s testimony about J.D.’s statements as inadmissible hearsay and bolstering.  These statements were not admissible under Section 491.075, RSMo 2004, an exception to the hearsay rule that allows the admission of statements of children under age fourteen in sex cases when the court finds, after an evidentiary hearing, that the content and circumstances of the statements provide sufficient indicia of reliability.  In Movant's case, the State did not file a motion under Section 491.075 and no hearing was held.  Had defense counsel objected to Ms. Conway’s testimony on the basis of hearsay and bolstering, the trial court would have been obligated to sustain the objection and preclude Ms. Conway’s testimony in this regard.  There is no apparent strategy of a reasonable nature for counsel’s failure to object.  Movant was prejudiced by Ms. Conway’s testimony because its consistency with the alleged victim’s testimony corroborated and bolstered that testimony for the jury, causing the jury to find J.D. more credible.  Had this testimony been excluded, a reasonable probability exists that the outcome of Movant's trial would have been different. 
Findings of Fact: Claim (b)

At the postconviction hearing, Movant testified that during a pretrial phone call and jail visit, he told attorney Noah T. Laws that he wanted to testify at trial.  Mr. Laws first responded by telling Movant that it would not be a good idea because his prior convictions would be brought out.  When Movant brought up the subject again, Mr. Laws did not say anything in response.  
The record reflects that immediately before the trial began, the Court asked Mr. Laws, “Have you made a decision whether he’s going to testify or not?” (Tr. 12).  Mr. Laws replied, “At this point, I don’t think he will judge.” (Tr. 12).  Movant testified at the postconviction hearing that right before the defense rested its case at trial, he once again told Mr. Laws that he would like to testify, but Mr. Laws told him that there was no need to present his testimony.  Movant was not given an opportunity by counsel to testify at trial.  The trial court did not make any record on Movant's right to testify at trial by asking Movant if he wanted to testify or by having a discussion with Movant about his right to testify.  
Movant testified at the postconviction hearing that Mr. Laws had never told him that the decision to testify or not testify was Movant's decision, and not counsel's decision, to make.  It was Mr. Laws who made the decision that Movant would not be called as a witness at trial.  Movant testified that at the time of trial, he did not know that he had the right to override Mr. Laws’ decision not to put him on the stand.  Movant testified that if he had understood that this was his decision to make, he would have insisted on taking the stand and testifying on his own behalf at trial.
Movant testified that if he had taken the stand at trial, he would have denied placing his finger in J.D.’s vagina in June, 2004 as charged and would have told the jury that he had never touched J.D. in an inappropriate manner.  Movant would have explained that J.D. had routinely been using him as a means of transportation to meet up with her18-year-old boyfriend, Dakotah, in 2004.  After J.D. ran off with Dakotah for two hours when Movant had taken all the kids out to the skating rink, Movant reported this to J.D.’s grandmother who grounded J.D.  It was shortly after this incident that J.D. made allegations of sexual misconduct against Movant.  Movant would have told the jury that those allegations were not true.  
Trial counsel, Noah T. Laws, testified at the postconviction hearing that he remembered Movant telling him before trial that he wanted to testify in his own defense.  He also remembered having a discussion about Movant's prior convictions coming out if he testified and remembered Movant suggesting that they bring out the prior convictions on their own during Movant's direct examination.  Mr. Laws did not recall, however, ever telling Movant that the decision as to whether to testify was Movant's decision, and not counsel's decision, to make.  Mr. Laws explained that this was a discussion that he would have normally had with a client during a court recess at trial right before he announced that the defense was resting.  In Movant's case, however, Mr. Laws testified that he felt rushed by the Court and there was no recess taken before the defense rested its case (see Tr. 423).  Mr. Laws testified that none of his pretrial or trial notes in the file he maintained in Movant's case reflected a discussion concerning Movant's right to testify.  Mr. Laws indicated that his second chair at trial was Ms. Intern.  
Ms. Intern testified, via deposition after the postconviction hearing, that at the time she served as Mr. Laws’ second chair in this case, she was a new attorney and her role as second chair was just to keep things organized and to observe the proceedings.  This was the first trial she had ever second-chaired.  She did not have any contact with Movant before trial and did not have any discussions with Movant regarding the merits of his case during the trial.  She did not recall hearing any discussions that Mr. Laws had with Movant during the trial concerning whether or not Movant would testify or explaining to Movant his right to testify.  
Conclusions of Law: Claim (c)
A defendant's right to testify on his own behalf is a fundamental constitutional right, which is personal to the defendant and cannot be waived by counsel.  Jones v. Baines, 463 U.S. 745, 751, 103 S.Ct. 3308, 3312, 77 L.Ed.2d 987 (1983); Brown v. State, 882 S.W.2d 154, 156 (Mo. App. E.D. 1994); State v. Blewett, 853 S.W.2d 455, 460-461 (Mo. App. W.D. 1993).  “Because the right to testify is a fundamental constitutional guarantee, only the defendant is empowered to waive the right.”  State v. Fanning, 939 S.W.2d 941, 949 (Mo. App. W.D. 1997).  Defense counsel bears the primary responsibility for advising his client of his right to testify or not to testify, of the strategic implications behind each choice, and that it is ultimately a decision for the client to make.  U.S. V. League, 953 F.2d 1525 (11th Cir. 1992).  
Because Movant did not receive such advice, he did not believe that the choice to testify was his to make.  Consequently, Movant did not knowingly waive his right to testify.  Furthermore, this lack of advice was not cured by the trial court because the trial court failed in its obligation to make a record to determine whether Movant was knowingly waiving his right to testify.  See Kuhlenberg v. State, 54 S.W.3d 705, 708 (Mo. App. E.D. 2001); Howard v. State, 59 S.W.3d 586, 588-9 (Mo. App. E.D. 2001); Allen v. State, 50 S.W.3d 323, 327 (Mo. App. W.D. 2001); and State v. Young, 882 S.W.2d 291, 293 (Mo. App. W.D. 1994).  A waiver of the fundamental right to testify must be voluntarily and knowingly made with acknowledgement that defendant understands the choice is his, and not counsel's, to make.  Kuhlenberg, 54 S.W.3d at 708.  Here, this Court failed to make a record concerning Movant's right to testify as prescribed by the higher courts.  See Slater v. State, 147 S.W.3d 97 (Mo. App. W.D. 2004).  
Had the trial court asked Movant at the conclusion of the evidence whether or not he wanted to testify, Movant has indicated that he would have informed the court that he wanted to testify.  Had the trial court informed Movant that the right to testify was Movant's decision, and not counsels’ decision, to make and that Movant could override his attorneys’ decision in that regard, Movant has indicated that he would have insisted on testifying at trial.  This Court concludes that the trial court's and trial counsel's lack of advice in this regard deprived Movant of his right to testify at trial and his right to due process of law.  A reasonably competent attorney representing Movant under similar circumstances would have properly advised Movant concerning his right to testify and would have provided Movant the opportunity to testify if he wished to do so.  This Court concludes that Movant's attorney rendered ineffective assistance in failing to give such advice and provide such opportunity.  Movant was prejudiced in that had the jury heard Movant's testimony, a reasonable probability exists that the outcome of Movant's trial would have been different.
Judgment

WHEREFORE, this Court sustains Movant's amended motion under Rule 29.15, vacates Movant's conviction and sentence imposed in Lawrence County Case No. 123456, and orders a new trial therein.
 

						_________________________________
						DAVID R. MUNTON, JUDGE
IN THE CIRCUIT COURT OF DENT COUNTY, MISSOURI
DIVISION 2


[bookmark: SampleFindings_JEdwardsVSState_24_035]JOHN EDWARDS,  				)
							)
			Movant,			)
							)
vs.							)	Case No. 
							)
STATE OF MISSOURI,				)
							)
			Respondent.			)


FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT

	NOW ON THIS ____ day of ________________, 2010, after considering the allegations contained in Movant's Amended Motion under Rule 24.035 and evidence presented at the May 14, 2010 hearing in support of those allegations, this Court sustains and grants relief on claim (a) of said motion.  In support thereof, this Court enters the following findings of fact and conclusions of law:
	On December 18, 2008, Movant appeared with counsel, Nora Laws, and entered an open plea of guilty to the charge of statutory rape in the first degree in Dent County Case No. 123456 (a change of venue from Crawford County).  This Court sentenced Movant to 25 years imprisonment on March 24, 2009.  On August 24, 2009, Movant timely filed a pro se motion challenging this conviction under Rule 24.035 in the above-captioned cause.  Appointed counsel, Cinda Eichler, thereafter filed an amended motion with two related claims for postconviction relief.  Claim (a) in the amended motion asserted that Movant was denied due process of law because the State had failed to timely disclose a lab report that was favorable to the defense, resulting in a Brady violation and a discovery violation of Rule 25.03.  An evidentiary hearing was held on May 14, 2010.  At the conclusion of the hearing, this Court announced its intent to grant postconviction relief on claim (a).  No evidence was presented on claim (b) (a claim of ineffective assistance of counsel), and consequently that claim was abandoned and waived by Movant.    
	Based on the evidence stipulated to and presented at the May 14, 2010 hearing, this Court finds that criminalist Malena Jimenez, of the Missouri State Highway Patrol Laboratory, analyzed a pair of the alleged victim’s underwear in this case.  On January 13, 2009, Ms. Jimenez completed a lab report concerning her analysis of the underwear, which indicated: “Semen was not detected.”  Pursuant to the Lab’s regular practice, this report was mailed to the Crawford County Sheriff’s Department a few days later in January of 2009 (after Movant's guilty plea in December of 2008, but before his sentencing in March of 2009).  Contrary to the Sheriff’s Department’s regular practice, it appears that the lab report was not forwarded to the Crawford County Prosecuting Attorney before Movant’s sentencing.  Despite a standard discovery request having been timely filed by the defense, a copy of the lab report was not disclosed by the State to the defense before Movant's sentencing.  A fax receipt shows that the lab report was faxed from the Sheriff’s Department to the Prosecutor’s Office on August 24, 2009.  Neither Movant nor his plea counsel was aware of the content of the lab report until or after August 24, 2009.  
	This Court concludes that Movant had a constitutional due process right to have the lab report disclosed to him after his guilty plea proceedings and prior to sentencing.  See Brady v. Maryland, 373 U.S. 83 at 87, 83 S.CT. 1194 (1963), and Missouri Supreme Court Rule 25.03.  Though the nondisclosure here appears to be unintentional and inadvertent, the State still had an affirmative duty to disclose the report as it was material evidence within the control and possession of a state agent.  See Kyles v. Whitley, 514 U.S. 419 at 437, 115 S.Ct. 1555 (1995), and Merriweather v. State, 294 S.W.3d 52, 56 (Mo. banc 2009).  Thus, the nondisclosure violated Movant's right to due process of law.
This Court further concludes that Movant was prejudiced by the nondisclosure.  The lab report contained exculpatory evidence that could have been used for impeach-ment.  Specifically, the results of the lab testing refuted the alleged victim’s statement to law enforcement that, after engaging in sexual acts with her, Movant had wiped semen from his penis with her underwear.  Had Movant and his counsel been made aware of this lab report before sentencing, the defense would have made a motion to withdraw Movant’s guilty plea based on newly discovered evidence.  Under these circumstances, this Court would have granted such a motion and allowed Movant to withdraw his plea.
Judgment

WHEREFORE, this Court orders that Movant's conviction and sentence imposed in Dent County Case No. 123456 be vacated and set aside, that Movant’s custody be transferred from the Missouri Department of Corrections to the Dent County Sheriff’s Department, and that Case No. 123456 be restored to the docket of the Dent County Circuit Court for trial setting.
SO ORDERED.
 
	____________			_________________________________
	Date					KELLY W. PARKER, JUDGE
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